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STATEMENT OF QUESTIONS FRESENTED 


Where a widow's verified answer to the petition for probate 
of her husband's will controverts allegations in the petition con- 
cerning domicile and the validity of a separation agreement 


allegedly barring her from participating in the probate proceedings: 


1. Was it proper for the Probate Court (a) to grant a motion 
to dismiss the answer on the ground that the separation agreement, 
whose validity was controverted, ‘barred the widow from participat- 
ing in any manner in the probate proceedings and (b) to deny the 


widow leave to amend her answer in order to state specifically the 


grounds for her allegation that the agreement is invalid? 


2. Should the Probate Court have taken any action on the 
separation agreement before first determining the controverted 


jurisdictional issue of domicile ? 


3. Even if the widow were required to establish the in- 
validity of the separation agreement beiore acquiring standing 
to question domicile, should not the Probate Court have deter- 


mined this issue before granting probate ? 
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ARGUMENT: 


I, It Was Not Proper For The Probate Court To Grant 
The Motion To Dismiss The Widow's Answer And 
To Overrule Her Motion For Leave To Amend The 
Answer % = é ‘ - rs : P 


(a) Dismissal of the Answer jo  & & 


(b) Refusal to Grant Leave to Amend " 


The Probate Court Should Not Have Taken Any 
Action On The Separation Agreement Before First 
Determining The Controverted Jurisdictional Issue 
Of Domicile 2 £¢ * *& & = * 


Even If The Widow Were Required To Establish The 
Invalidity Of The Separation Agreement Before 
Acquiring Standing To Raise The Question Of 
Domicile, The Probate Court Should Have Determined 
This Issue Before Granting Probate Of The Will, 


CONCLUSION 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from two orders in favor of the executors of the 
Estate of William H. Lipscomb, deceased, appellees herein, entered by 
the United States District Court for the District of Columbia, holding a 


Probate Court. 


The first order: appealed from, entered on May 22, 1958, granted 
appellees' motion to dismiss the answer of Virginia L. C. Lipscomb, 
appellant herein, to appellees' petition for probate, and granted probate 
and letters testamentary (J.A. 21). Notice of Appeal was filed June 20, 
1958. (J. A. 23). : 
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The second order appealed from, entered June 23, 1958, over- 
ruled a motion by Virginia L. C. Lipscomb, appellant herein, for leave 
to amend her answer and to set aside the order granting probate and 
letters testamentary (J.A. 24). Notice of Appeal was filed July 1, 1958. 


Jurisdiction of the Court below was based on District of Columbia 
Code (1951), 811-501. Jurisdiction of this Court is based on 28 U.S.C. 
§1291. 


STATEMENT OF THE CASE 


This is an appeal from two orders of the United States District 
Court for the District of Columbia, holding a Probate Court, denying 
Virginia L. C. Lipscomb, testator's widow and appellant herein, the 
right to raise the issue of testator's domicile or otherwise to partici- 
pate in the probate proceedings until there has been an adjudication of 
the validity of a separation agreement which she had entered into with 


the testator. 


Appellant was married to the testator, William H. Lipscomb, in 
October of 1949 (J.A. 3). In June of 1955, because of testator's ex- 
cessive drinking and "mental sadism," appellant left his bed and board 
(J.A. 12, 13). 


In the Spring of 1957 appellant concluded that she wanted a 
divorce from testator (J.A. 9). She consulted an attorney in Winchester, 
Virginia, who suggested that she discuss the matter with testator 
(J.A. 10). This she did. 


Appellant first learned of the existence of the separation agree- 
ment here at bar when her attorney called her to say that the agree- 
ment was in his office (J.A. 10). Several weeks later, on June 3, 1957, 
appellant went to the office of her attorney to sign the said agreement 
(J.A. 10). She had neither seen the agreement nor discussed it with 
her attorney prior to this time.(J.A.10,11). Before signing the agreement 
she read it over very quickly while standing in the outer office of her 


" 
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attorney (J.A. 14). She did not notice two obvious misstatements of 
fact (J.A. 14, 15). 


One of these errors was the recital that the parties were domi- 
ciled in the District of Columbia (J.A. 14), although, as appellant _ 
testified, ‘, testator had lived in Leesburg, Virginia for a long time 
(J.A. 8) and appellant considered Leesburg to be their home (J.A. 8). 
Also, although testator maintained an apartment in the District of 
Columbia, he characterized it merely as ''a place to flop for a night,” 
(J.A. 4), and seldom spent more than one night a week in the District 
(J.A. 3). Furthermore, testator on numerous occasions had told both 
family and friends that he claimed residence in the District of Colum- 


bia solely for tax reasons (J.A. 9). 


Shortly after the separation agreement was executed, testator 
filed a complaint for divorce in the District of Columbia (J.A. 11, 23), but 


his death occurred before an answer was filed. i 


Petition for probate and for letters testamentary has filed by the 
executors nominated in testator's will, asserting that testator was 
domiciled in the District of Columbia at the time of his death and that 
testator's wife, appellant herein, had entered into a separation agree- 
ment whereby she released any right to share in the testator" s estate 
(J.A. 1). 


Appellant filed a verified answer to this petition, sarin that 
testator was domiciled in Loudoun County, Virginia rather than in the 
District of Columbia at the time of his death, and denying that she had 
entered into a valid separation agreement (J.A. 2). | 


The executors thereupon filed a motion to dismiss appellant's 
answer on the ground that she was precluded from participating in 
the probate proceedings by virtue of the aforesaid separation agree- 
ment; or, in the alternative, to require her to establish her right to 
participate in the probate proceedings before the court entertained the 
question of testator's domicile (J.A. 19, 20). : 
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Appellant filed a memorandum of points and authorities in oppo- 
sition to this motion (J.A. 20). The motion to dismiss was granted, 
although this memorandum pointed out that a motion to dismiss must 
accept as true all well-pleaded allegations of fact and, since appellees’ 
motion was based on contrary allegations of fact, an issue of fact was 
presented which the court should consider and resolve. The Court held 
that in the absence of any allegations of fact in appellant's pleadings 
showing the basis upon which the separation agreement was claimed to 
be invalid, appellant had no standing to contest probate of the will. 
(J.A.25). An order to that effect was entered (J.A. 21). 


Timely notice of appeal from this order was filed (J.A. 23) and 
appellant also filed a motion for leave to amend the answer and to set 
aside the above order, attaching thereto an amended verified answer 
setting forth the factual basis on which the separation agreement was 
claimed to be invalid (J.A. 21-23): 

(a) the agreement was unfair and unreasonable 
in that appellant was never informed of testator's 


financial status and did not know the extent of the 
rights which she was purporting to relinquish; 


(b) the money consideration given appellant 
(ten dollars) was grossly inadequate and unfair in 
view of the size of testator's estate; and 


(c) the real consideration for appellant's 
execution of the agreement was the procurement 
of a divorce, which is contrary to public policy. 
Appellant's motion for leave to amend her answer was denied, 


on the grounds that she had no standing to raise the question of testa- 


tor's domicile (J.A. 25) until the validity of the separation agreement 


was adjudicated. An order was entered accordingly (J.A. 24). 


STATEMENT OF POINTS 


1. The Probate Court erred in granting a motion to dismiss 


based on allegations controverted by appellant's verified answer. 
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2. The Probate Court erred in refusing to grant appellant leave 


to amend her answer to cure the defect attributed to it by the court. 


3. The Probate Court erred in granting probate before consider - 


ing the jurisdictional question of testator's domicile. 


4. Even if appellant were required to establish the invalidity of 





the separation agreement before she could raise the question of 


testator's domicile, the Probate Court erred in granting probate before 


adjudicating this issue. 


SUMMARY OF ARGUMENT 


It was improper for the Probate Court to grant the executors’ 





motion to dismiss the widow's verified answer to the petition for probate 
because: (a) the pleadings on their face showed a dispute as to material 
issues of fact; (b) the verified answer did all that is required under the 
Federal Rules of Civil Procedure, namely, to state a claim upon which 
relief could be granted; and (c) since the motion to dismiss introduced 
matter outside the pleading to which it was addressed, it should have 


| 
been treated as a motion for summary judgment. : 


It was improper for the Probate Court to refuse to grant the widow 
leave to amend her verified answer. Motions to dismiss are not favored 
under the Federal Rules of Civil Procedure, and therefore leave to 


amend should be freely granted. 


The Probate Court should not have taken any action on the separa- 
tion agreement before first determining the controverted jurisdictional 
issue of domicile, because the very authority of the court to go forward 
with the probate proceeding was dependent upon its finding with respect 
to this issue. The widow had standing to present this issue to the 
Probate Court, irrespective of the efficacy of the separation agreement, 
because the statutory "party in interest" test applies only to caveats 
addressed to the validity of the will. Also, it is implicit in the Federal 
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Rules of Civil Procedure that one other than a party to a proceeding 
may draw the court's attention to the matter of its jurisdiction over the 


subject matter. 


Finally, even if the Probate Court felt it necessary that the 
widow secure an adjudication of the efficacy of the separation agree- 
ment before according her standing to present the question of domicile, 
the Probate Court itself was the proper forum for such a determination 
and it should have proceeded to dispose of this matter before granting 
the petition for probate. 


ARGUMENT 
i. 


IT WAS NOT PROPER FOR THE PROBATE COURT 
TO GRANT THE MOTION TO DISMISS THE WIDOW'S 
ANSWER AND TO OVERRULE HER MOTION FOR 
LEAVE TO AMEND THE ANSWER 


(a) Dismissal of the Answer 


Basically, the issue with respect to this point is whether a motion 
to dismiss a verified pleading can be granted where the motion is 
predicated upon the truth of a fact which the pleading has controverted. 
Specifically, the widow alleged in her verified answer that testator was 
not domiciled in the District of Columbia and that the widow did not 
enter into a valid separation agreement which allegedly precluded her 
from participating in the testator's estate. 


The executors' motion to dismiss this answer claimed, in 


essence, that the widow had no standing to participate in the probate 


— 
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proceedings, because, contrary to appellant's allegations the separa- 


tion agreement was valid. A 


It is fundamental that a motion to dismiss admits ine allegations 


of the pleading to which it is directed, and these allegations must be 


taken as true for purposes of the motion. Cold Metal Process Co. v. 


United Engineering & Fdry. Co., 3 Cir. 1951, 190 F.2d 217. The widow 
alleged in her verified answer that testator was not domiciled in the 
District of Columbia and that appellant did not enter into a valid written 
agreement waiving, renouncing, and releasing any right in testator's 
estate.” Accordingly, the allegation in the widow's answer with respect 
to testator's domicile must be deemed to have been admitted, thereby 
placing before the court below an issue going directly to its jurisdiction. 
This alone should have led the court to dismiss the motion in order that 


the jurisdictional question could be given full and immediate attention. 


One contention advanced by appellees in support of their motion to dismiss 
this answer was that appellant had, in effect, waived her right to attack the sep- 
aration agreement because during her “ig peter she declined to answer a ques- 
tion by appellees’ counsel directed to the legal basis upon which she denied the 
validity of the agreement. | 


The short answer to this contention is that the object of discovery proceed- 
ings is the ascertainment of facts rather than opinions or conclusions. Cinema 
Amusements, Inc. v. Loew's, Inc., 10 F.R. Serv. 33,353, Case 3; 7 F.R.D. 
318 (D.C., D.Del. 1947). Therefore, it is improper in such proceedings to 
seek to elicit answers which call for a conclusion of law. Bush v. Skidis, 12 
F.R. Serv. 8a.432, Case 2;8 F.R.D. 561 (D.C., E.D.Mo. o. 1948); see also 
Norton v. Cooper, Jarrett, Inc., 1 F.R. Serv. 26b. 31, Case 4; 27 F.Supp. 806 
(D.C., N.D.N. Y.. 1939). At her deposition appellant testified freely concern- 
ing facts which had a bearing on her position, and merely declined, as was pro- 
per, to state the basis for the legal conclusion that the agreement was invalid. 
Completely apart from this, however, the information sought by appellees' 
attorney was furnished by appellant in her verified amended answer, where she 
set out in detail the specific grounds for her denial of the — of the agree- 
ment. 


As both her testimony at her deposition and her verified dened answer 
clearly show, there was a substantial factual and legal basis for these allega- 
tions. Thus, with respect to the question of domicile, appellant testified that 
testator had been a long-time resident of Leesburg, Virginia (J. A. 8 ); that she 
considered Leesburg to be their home (J.A. 8 ); and that testator on numerous 
occasions had frankly admitted that his apartment in the District of Columbia 
was maintained only for occasional visits (J.A. 3) and for tax purposes (J.A. 9). 
With respect to her reasons for contending that the separation agreement was 
invalid, appellant stated under oath that she was not informed of testator's finan- 
cial status; that the money consideration for the agreement was grossly inade- 
quate; and the real consideration for the execution of the agreement was the 
procurement of a divorce (J. A. 21-23). 
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Furthermore, the only basis advanced by the court for its action 
was its reliance on an allegation WHICH HAD BEEN DENIED BY 
APPELLANT - that the separation agreement was valid (J.A. 25): 


'* * * under the pleadings of this case, Virginia 
Lipscomb has no interest in the estate of the 


decedent by virtue of an agreement entered into 
by her."’ [Emphasis added. |] 


But since the motion had the effect of admitting precisely the contrary - 
that the agreement was INVALID - the court's grounds for granting the 


motion simply did not exist. 


The court attempted to bolster its clearly erroneous action by 
taking the position that the allegation in the widow's verified answer 
concerning the separation agreement was not effective merely because 
the factual basis for such a contention was not set forth (J.A. 25): 

"The absence of any allegations of fact showing 
that the agreement is invalid precludes her from 
any standing to contest the * * * probate of the 
will * * *,." 

However, under the Federal Rules of Civil Procedure the only 
requirement is that there be a "short and plain statement of the claim 
showing that the pleader is entitled to relief." Dioguardi v. Durning, 
2 Cir. 1944, 139 F.2d 774. By the same token, a motion to dismiss 
under Rule 12(b) of the Federal Rules is for failure to state "a claim 
upon which relief can be granted." Certainly, the widow's verified 
denial that the separation agreement was valid stated a claim upon 
which the relief sought - namely, standing to raise the question of 
testator’s true domicile - could be granted. Therefore, the absence 


of allegations of fact supporting this claim is clearly immaterial. 


It has been well-stated that cases should be determined on their 
merits rather than on the sufficiency of pleadings, and a motion to dis- 
miss for failure to state a claim should be granted only if it appears 


to a certainty that the pleader would be entitled to no relief under any 


state of facts which could be proved in support of the claim asserted. 
Fremont Cake & Meal Co. v. Wilson & Co., 9 F.R.D. 243 (D.C., D.Neb. 


1949). Thus, a motion to dismiss for failure to state a claim should 
not be granted if the pleading is sufficient to justify the introduction of 
evidence which could sustain the pleader's position. Bowles v. Shirey, 
7 F.R. Serv. 12b.34, Case 9 (D.C., D.Neb. 1944). It cannot reasonably 
be contended that the widow in this case would not have been entitled to 
standing to question the testator's domicile under any state of facts 
which might have been proved in support of her claim that the separa- 
tion agreement was invalid; and, having advanced the claim of the 
separation agreement's invalidity, this, without more, would have been 


sufficient to justify the subsequent introduction of evidence to sustain 


her claim. 


There is yet another ground on which it can be demonstrated that 
the action of the court in granting the motion to dismiss was improper. 
It is settled law that where a motion to dismiss presents matters out- 
side the pleadings to which it is directed, it must be treated as a motion 
for summary judgment. Sardo v. McGrath, 1952, 90 U.S, App. D.C. 195, 
196 F.2d 20. Since the motion refers to the deposition of the widow, a 
matter not presented in the widow's answer, the motion should have 
been treated as one for summary judgment, wherein the opposing 
parties should have been afforded reasonable opportunity to present 
all material made pertinent to such a motion under Rule 56 of the Fed- 
eral Rules of Civil Procedure and the court should have determined 
whether there was any genuine issue of material fact. Mantin v: 
Broadcast Music, 9 Cir. 1957, 248 F.2d 530. See aisy See United 
States, 5 Cir. 1956, 228 F.2d 673. 


It is essential that this procedure be followed to the letter, be- 
cause if it appears from the pleadings and other material before the 
court that there is a genuine issue of material fact, the motion cannot 
be granted. Rule 56 F.R.Civ.P.; Sartor v. Arkansas Nat, Gas Corp., 
1944, 321 U. S. 620; Calvin v. Calvin, 1954, 94 U.S. App. D.C. 42, 
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214 F.2d 226; Vale v. Bonnet, 1951, 89 U.S. App. D.C. 116, 191 F.2d 
334. As these authorities make clear, it was obviously improper for 
the court to grant the executors’ motion to dismiss the widow's answer 
without according to her the procedural safeguards embodied in Rule 
56 of the Federal Rules. 


(b) Refusal To Grant Leave To Amend 


Completely apart from the error of the court's ruling with respect 
to the motion to dismiss, it was manifestly improper for it to refuse to 
grant the widow leave to amend her answer in order to cure what the 
court held was an ineffective denial of the validity of the separation 


agreement. 


Motions to dismiss are not favored. United States v. Cattaraugus 
County, 67 F.Supp. 294 (D.C., W.D.N.Y. 1946). Thus, it is not unusual 
that even if the pleading fails to state a claim on which the relief sought 
can be based, the court will grant dismissal with leave to amend. See 
Joseph v. Farnsworth Radio & Television Corp., 1951, 99 F.Supp. 701 
(D.C., S.D.N.Y. 1951). This is consistent with the policy of the Federal 
Rules of Civil Procedure that leave to amend be freely granted, a policy 
which this court has announced time and time again. See Rule 15 
F.R.Civ.P. 


A case very similar to the one at bar is In re Levine's Estate, 
1948, 85 N.Y.S.2d 363 (Surrog. Ct.). There a husband sought to object 
to the probate of his wife's will. A motion was filed by the proponents 
of the will to strike the husband's objections, citing both an allegedly 
valid ante-nuptial agreement and a separation decree as denying him 
standing to object to probate. The husband filed answering affidavits 
in which he denied the validity of the ante-nuptial agreement and 
pleaded reconciliation with respect to the decree of separation. These 
affidavits were attacked as being inadequate on the grounds that the 
factual assertions were not clear and that they indulged largely in 


argument and conclusions. 
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In holding that the husband must be given an opportunity to cure 


whatever defects existed in the affidavits and that the validity of the 
agreement could not be determined on contradictory affidavits but only 
after a full hearing and the presentation of formal proof, the Court said 
at pages 369-370: 


"The discussion in which the court has indulged 
is intended to make clear that the court may not dis- 
pose of the matter on affidavits but (after the position 
of the spouse is clarified in respect of the ante- 
nuptial agreement) should hold a preliminary hearing 
at which the parties may submit formal proof. * * * 


On or before December 4, 1948 the spouse may 
file an amendéd affidavit wherein he may particu- 
larize his factual grounds for attack upon the ante- 


nuptial agreement. If such amending affidavit 
raises any issue of fact in respect of the agreement 
and the legal effect thereof at the date of decedent's 


death a hearing in respect of such issue or issues 
will be had * * *."' | Emphasis supplied] ! 


Thus, in the case at bar, even if there were substance to the 
court's position that the absence of allegations of fact showing the 
separation agreement to be invalid were sufficient to justify granting 
the motion to dismiss, the court on its own initiative should have 
reserved to the widow the right to amend her pleading; or, at the very 
least, the court should have granicd her timely motion for leave to 


amend. 


The full significance of the court's refusal to permit the widow 


to amend is pointed up by the wording of the order which was handed 
| 


down (J.A. 24): i 


| 
''*%* * until suchtimé as theré may be an adjudication 
of the invalidity of the property settlement agree- 
ment dated June 3, 1957, between said Virginia 
L. C. Lipscomb and decedent, said Virginia L; C. 
Lipscomb is not entitled to participate in these 
proceedings."" [| Emphasis added. | | 
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By the terms of this order, the widow is precluded from participating 

in the probate proceedings in any way. Thus, conceivably, appellees 

might contend that she would not even have standing to exercise her 

statutory right to renounce the will within the required six-month 

period unless the validity of the separation agreement is first deter- a 
mined within that time. It is submitted that such a result of the court's 

order makes even more clear, if indeed this be necessary, the im- ° 


propriety of overruling the widow's motion for leave to amend. 


II. 


THE PROBATE COURT SHOULD NOT HAVE TAKEN 

ANY ACTION ON THE SEPARATION AGREEMENT 

BEFORE FIRST DETERMINING THE CONTROVERTED 

JURISDICTIONAL ISSUE OF DOMICILE 

It is a well-established rule that the probate court of the state in 

which a testator was domiciled at the time of his death has jurisdiction 
of a proceeding for the probate of his will and it follows that the court 
in which a will is propounded for probate must inquire into and deter- 
mine the facts respecting the residence of the testator in order to 
determine whether it has jurisdiction of the proceeding. 57 Am. Jur. 
WILLS, 8766, pages 523-523. 


Although there is no statutory provision in the District of Colum- gs 
bia Code affirmatively stating that the domicile of a testator is juris- 


dictional insofar as original probate of a will is concerned, it has long 


been established that the testator's domicile conclusively determines 
the probate court's jurisdiction. In Overby v. Gordon, 1898, 13 App. 
D.C. 392, this Court said, at page 413: 


™* * * there was question of jurisdiction involved 

here. The Supreme Court of the District of Colum- 

bia, beyond all question, had jurisdiction of the 

property which was situated here; but there was “ 
question whether it had the jurisdiction to admit to 
probate a certain testamentary paperwriting on file 
in the office of the Register of Wi'ls for this 


cer 
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District. That jurisdiction depended on the matter 
of the residence of the deceased at the time of his 
death. The place of residence, therefore, was a 

jurisdictional fact to be ascertained by the court. ia 


[ Emphasis supplied] 





Thus, it is quite clear that unless a testator was domiciled in the 
District of Columbia at the time of his death, the probate court does not 
have jurisdiction to grant original probate of the will, even though it 
may have jurisdiction over the property located here. It follows, there- 
fore, that where an issue concerning a testator's domicile is presented 
to the court, this matter must be disposed of before any further action 
is taken with respect to a petition for probate. The logit of this rule is 


so obvious as to need no citation of authority. 





There remains, however, the question of how the issue of domi- 
cile can be properly presented to the court; or more specifically, who 


has standing to present this issue. | 
It is conceded that in order to file a caveat in a probate matter 
one must be a "party in interest," and that the scope of this term has 
been clearly delineated by judicial decision. However, it is submitted 
that a question presented to the court with respect to a testator's 
domicile is not a caveat. A caveat has been defined as a proceeding in 
rem wherein the questionis whether the instrument presented is the 
last will and testament of the decedent. Bailey v. McLain, 1939, 215 
N.C. 150, 1 S.E.2d 372, 120 A.L.R. 1487. This definition is consistent 
with Chapter 307, Title 19, of the District of Columbia Code (1951), 
which provides: | 
"If, upon or prior to the hearing of the appli- 

cation to admit the will to probate, any party in 

interest shall file a caveat in opposition, duly veri- 

fied, and setting forth facts inconsistent with the 

validity of the will, the Said will shall not be admitted 


to probate until the issues raised by said caveat 
shall be determined * * *." [ Emphasis added] 


It should be pointed out that "residence" is ordinarily deemed synonymous 
with "domicile" for the purpose of determining the question of jurisdiction in 
proceedings to probate a will. 57Am. Jur. WILLS 8766, page 524. 
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Clearly, the statutory use of the term "caveat" in this jurisdiction 
relates to a contest concerning the validity of a will. Thus, the "party 
in interest" test must be held to apply only to one who seeks to contest 
the validity of the will. This test does not apply to one who attempts to 
place before the court the issue of testator's domicile, since a question 
concerning the court's jurisdiction is not directed in any manner what- 


soever to the validity of the will. 


A denial of domicile, therefore, is not a caveat within the mean- 


ing of the statute. This important distinction has been carefully followed 


in probate proceedings where the will involved has a "no contest” clause. 


Merely raising the issue of jurisdiction has been held not to be a caveat 
or a contest of the validity of the will and the no contest clause does not 
apply. See Annotation, 49 A.L.R.2d 240. 


Furthermore, Rule 12(h) (2) of the Federal Rules of Civil Pro- 

cedure reads, in part: 

'* * * whenever it appears by suggestion of the 

parties or otherwise that the court lacks juris- 

diction of the subject matter, the court shall 

dismiss the action."' [ Emphasis added] 
Under this rule, it is possible for the issue of jurisdiction to be pre- 
sented by one who is not even a party to the case at bar. In Arcaya v. 
Estrada, 24 Fed. Rules Serv. 12h.234, Case 1 (D.C., S.D.N.Y. 1957), 
it was held that: 


"The action of the court in issuing the order 
to show cause was brought about by the 'suggestion' 
of a law firm which had been consulted by the de- 
fendant but which did not purport to appear for the 
defendant either generally or specially. This pro- 
cedure is proper under the provisions of Rule 12 


(h) (2)." 


Accordingly, even conceding arguendo that the separation agreement 
executed by the widow in this case prima facie deprives her of status 
as a "party in interest" for purposes of attacking the validity of the 


15 | 


will, there is no reason why she should not be permitted to raise the 
jurisdictional question of the testator's domicile in the probate pro- 


ceeding. 


The conclusion is inescapable that the widow in this case, regard- 
less of the effect of the separation agreement, was entitled to present 
to the court a question concerning the testator's domicile, and, since 
this issue went to the very foundation of the court's jurisdiction to 
entertain the probate proceeding, the court should have heard and dis- 


posed of the matter before taking any other action. 


lil. 


EVEN IF THE WIDOW WERE REQUIRED TO ESTAB- 

LISH THE INVALIDITY OF THE SEPARATION | 

AGREEMENT BEFORE ACQUIRING STANDING TO. 

RAISE THE QUESTION OF DOMICILE, THE PRO- | 

BATE COURT SHOULD HAVE DETERMINED THIS | 

ISSUE BEFORE GRANTING PROBATE OF THE WILL 
| 


It has been demonstrated that the effect of the separation agree- 
ment has no bearing whatsoever upon the right of the widow to raise 
the question of testator's domicile. However, assuming arguendo that 
' there must first be an adjudication of the invalidity of the agreement in 
order to determine whether the widow was properly a "party in interest" 
before she had standing to raise the question of domicile, the probate 
court itself should have undertaken to resolve this issue before pro- 


ceeding to grant probate of the will. 


| 
Certainly, if the "party in interest" test which pertains in the 
case of caveats is to be applied with respect to the presentation of ques- 


tions concerning the court's jurisdiction, the rule should have been 


adhered to in its entirety and the widow's status in this respect deter- 


mined by the probate court. | 
| 


It is settled beyond question that where the interest of a caveator 
is put in issue, this should be disposed of as a preliminary matter 
before the caveat is entertained. Safe Deposit & Trust Co. v. Devilbiss, 
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1916, 128 Md. 182, 97 Atl. 367; Meyer v. Henderson, 1898, 88 Md. 585, 
41 Atl. 1073; Reilly v. Dougherty, 1883, 60 Md. 276; Brewer v. Barrett, 
1882, 58 Md. 587. It is equally well-settled that the probate court is 
the court which must determine whether a caveator has a sufficient 
interest to contest the will. Bruton v. Smith, 1938, 174 Md. 516, 199 
Atl. 517; Safe Deposit & Trust Co. v. Devilbiss, supra. 


In the light of these authorities, if the court felt that the widow's 
standing to raise the question of the testator's domicile was contingent 
upon her first establishing that the separation agreement was invalid, 
i.e., that she was a "party in interest,'' that question should have been 
resolved by the probate court itself before it summarily granted probate. 
This is particularly true where standing was sought to raise the funda- 
mental issue of the court's jurisdiction to conduct the probate proceed- 


ings in the first place. 


CONCLUSION 


The lower court erred in granting the motion to dismiss appel- 
lant’s answer to the petition for probate on the basis of allegations 
controverted by appellant, and erred further in denying appellant leave 
to amend her answer to cure the supposed ineffective allegations by 
which she attempted to state her claim. Probate should not have been 
summarily granted with no hearing on any of the issues raised in ap- 
pellant’s answer. The lower court erred in thus summarily denying 


the widow her day in court. 


The orders of the Court below should be vacated and the issue 


of testator's domicile remanded for a full hearing; or, at the very 


wi 


Lt 


least, the probate court should be directed to adjudicate the efficacy 
of the separation agreement if such determination is necessary to 


establish appellant's standing to present the issue of domicile. 


Respectfully submitted, 
LAIDLER B. MACKALL 
KARL E. BAKKE 


1100 Shoreham Building 
Washington 5, D. C! 


Attorneys for Appellant 


STEPTOE & JOHNSON 
1100 Shoreham Building 
Washington 5, D. C. 


Of Counsel 
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JOINT APPENDIX 


69 [ Filed October 28, 1957] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HOLDING A PROBATE COURT 





In re Estate of 
WILLIAM H. LIPSCOMB, 


Deceased. 


Administration No. 93922 
Address of Petitioners: 


Samuel Ross Lipscomb 
Raspberry Plain | 
Leesburg, Virginia — 


George M. Foster 
Churchill Road 
McLean, Virginia 


° ° ° . . ° ° ° . . . - =F © 8 @ e*© * 8 @ @ 


~~ ee ee ee ee ee ee ee ee 


ee @e@ @ @ @© @® @ @ @  @ e© @ @® @®@ « oe «# .«@ 


PETITION FOR PROBATE OF WILL AND 
FOR LETTERS TESTAMENTARY 


* * * 
2. That William H. Lipscomb, late an adult citizen of the United 
States, domiciled in the District of Columbia, died on the 29th day of 
July, 1957, * * * i 


| 
* * * ! 


| V1 6. That petitioners are informed and believe that the surviving 
wife of said decedent, Virginia Lougheed Carson Lipscomb, had, prior 
to his death, entered into a written agreement with decedent bearing 
date June 3, 1957; that by the terms of said agreement, it is provided 
among other things, that "each party waives, renounces and releases 
any and all statutory right of election, as surviving spouse, to take, 
claim, demand or receive any part or share of the estate of the other 
party". 3 


* x * 7 





2 
{ Filed November 8, 1957] 


ANSWER OF VIRGINIA L. C. LIPSCOMB 
TO PETITION FOR PROBATE OF WILL 
AND FOR LETTERS TESTAMENTARY 


* * * 


2. * * * It is denied that at the time of his death William H. 


Lipscomb was domiciled in the District of Columbia. Virginia L. C. 


Lipscomb states that said decedent was in fact domiciled in Loudoun 


County, Commonwealth of Virginia at the time of his death. * * * 
* * * 

6. Virginia L. C. Lipscomb denies that she entered into a valid 
written agreement with decedent as alleged in paragraph 6 of said 
petition and denies that she has waived, renounced or released any and 
all statutory right of election as surviving spouse to take, claim, demand 
or receive any part or share of the estate of decedent. 

WHEREFORE, Virginia L. C. Lipscomb prays: 

1. That the issue as to domicile be framed for trial by jury. 

2. And for such other and further relief as to the Court may 
seem just and proper. 

a * 
DISTRICT OF COLUMBIA ) ss. 

Virginia L. C. Lipscomb on oath deposes and says that she has 
read the foregoing answer here subscribed and knows the contents 
thereof; that the contents stated therein of her personal knowledge are 
true and those stated upon information and belief she believes to be 
true. 


/s/ Virginia C. Lipscomb 
Virginia L. C. Lipscomb 


* 





ratewere. 


[Filed April 3, 1958] 
EXCERPTS FROM DEPOSITION OF 
VIRGINIA L. C. LIPSCOMB ! 
Washington, D. orn 
Thursday, March 6, 1958 
* * * * * | * 
EXAMINATION BY COUNSEL FOR PETITIONERS 
BY MR. MANN: | 
* we * * x * 
Q. When and where were you and Mr. Lipscomb married? 
A. New York City, October 22, 1949. | 


* * * * * | * 


Q. Where did you stay in Washington? A. At 2101 Connecticut. 

Q. That is Mr. Lipscomb's apartment? A. Yes. 

oe x * x * | * 

Q. Where did you spend most of your time in the ensuing year 
following your marriage? A. At Raspberry Plain or else traveling. 


7K * * a * * 

Q. How frequently would you come to Washington aioe that 
period? A. About once a week. | 

Q. And for how longatime? A. Overnight or BI it depended 
upon how much business Mr. Lipscomb had here, which was seldom 
over, you know, a day, and then a night and another cay, and then go 
home in the afternoon the second day. | 

aK * * * * | * 

Q. Did you keep clothing in Mr. Lipscomb's apartment in 2101 
Connecticut? A. A change of clothing, yes. 

Q. What do you mean by a change of clothing? " Well, you 
don't wear the same clothes in the country that you do when you go out 
to dinner at the Shoreham, so I usually kept -- | 

Q. How much clothing would you keep in the apartment: in Wash- 
ington? A. Well, very little. Enough so that if all of a sudden he 
decided to go to New York or the Greenbrier I would have clothes to 
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start out from Washington without having to go home and get my real 


6 clothes. 
Q. What percent of your wardrobe would be in the apartment: in 


Washington as compared with the Raspberry Plain? A. Very little. « 


Does that make sense? 
Q. You would have enough however, to start out on a trip to the 


Greenbrier or to New York? A. Yes. F 
* * * aK * * a 
10 Q. Will you describe for us the apartment: at 2101 Connecticut 


Avenue insofar as how many rooms it had and itz size and so on? A. It 
had four bedrooms and two baths and a large hall in the middle and a ; 
big living room and a big dining room and I suppose you would call it a 

bar and two servants’ rooms and a bath and a kitchen. 

Q. Was it completely furnished? A. Such as it was, yes. 

Q. What do you mean: by that? A. Dismal. 

Q. What type of furniture was it; was it antique? A. I think it 
was castoffs, shall we say. You see, he had had another house, you 
know, and he simply put -- well, he put furniture there that he didn't 

11 want at Leesburg, because he just considered it a place to flop for 
the night and not a regular -- 

Q. Mrs. Lipscomb, don't just give us your opinion as to what he 
might have thought. A. I am quoting. 

Q. We are asking for facts now. A. I am quoting, really. 

Q. When did Mr. Lipscomb tell you that? A. Well, it was an 
accepted fact. 

Q. You said you were quoting. If you are quoting, somebody 5. 
told you something. When did Mr. Lipscomb tell you this? A. Fre- 
quently. I can't say the date. 

Q. How would the conversation arise? A. By my wanting to 
make the apartment an attractive and a pleasant place to come to anda 
pleasant place to entertain in, and his reply always was, "It's nothing 


but a place to flop for overnight. Why spend any money on it?" 


i? 


12 


17 


18 


+) 


Q. Do you have any idea of the value of the furnishings that were 
in that apartment? A. Literally you mean? 

Q. In money, yes. A. No. 

Q. Are you qualified to appraise furnishings ? A. No. 

Q. You wouldn't know for instance if a particular piece of furni- 


ture might be a valuable antique? A. I would, I think, yes. 


* * * | 
| 


Q. If the furnishings in the apartment were antiques you would 
be qualified to value them in money? A. Just let me think that over. 
I have been to a number of auctions with my friends who are amateurs 
and I am interested in that sort of thing so I would - a reasonable -- 
I know what I would pay for it. : 

Q. Have you bought many antiques? A. No, not many. 

Q. Do you know anything as to the value of rugs, carpeting, that 
sort of thing? A. No. 

a * * 

Q. Subsequent to your marriage where did you file income tax 
returns, both Federal and local? A. Oh, Mr. Lipscomb took over all of 
that. I had nothing to do with it. 





Q. You didn't sign any of the returns? A. Yes, because it was a 
joint return. You mean that? ! 

Q. Well, Iam asking you. For instance, Federal return for 1949; 
where was that filed? A. I have no idea where it was filed. He did all 
that. He took my checkbooks and everything that I had and wrote down 
the necessary information and then he gave me the thing to sign, which 
I signed, and that's all I know about it; he put it in the mailbox. 

Q. Do you know whether you filed any District of Columbia income 

tax returns? A. Ido, yes. I did. , 

Q@. How do you know that? A. Because I had to pay it and the 
form was filled out and the amount given me and I wrote the check, and 
that was it. : 

Q. Did you raise any question as to why you were filing a D.C. 


income tax return? A. No; I asked very few questions. 


6 

Q. Did you read any of these income tax returns? A. No. 

Q. Subsequent to your marriage to Mr. Lipscomb did you ever 
make a state income tax return to any jurisdiction in Virginia? A. No. 
Not I, no. 

Q. Did anyone for you? A. I don't suppose so. I don't know, 
honestly. 

Q. To the best of your knowledge no one did; is that right? 

A. Yes. 
Q. Did you ever file a Federal income tax at Richmond subsequent 


to your marriage to Mr. Lipscomb? A. Not until 1957. That was last 


year. 
* * * 

Q. That is the one that is not due until next April 15? A. Oh, I 
don't know anything about taxes. I just do what the CPA tells me. 

* * * 

Q. What was Mr. Lipscomb's occupation during your marriage ? 

A. Well, I have never exactly known except that he went to the 
office one day a week sometimes. I suppose he was in the real estate 
business if he was in anything. 

Q. You never inquired? A. Yes, I did ask him because I didn't 
know -- when you open charge accounts they always say, "What is your 
husband's employment," and I was very embarrassed and didn't know, 
I had to call up and find out once. 

Q. Who did you ask? A. Either Mr. Foster or Mr. Lipscomb, I 
don't know which one. 

Q. What were youtold? A. I think it was real estate. 

Q. Did you ever hear of the estate of Rebecca Ross Lipscomb? 
A. Yes. 

Q. Do you know whether or not Mr. Lipscomb had any connection 
with that estate? A. Certainly. 

Q. What connection did he have with that estate? A. He wasa 
trustee. 








| 26 


, 27 


36 





Q. Where did he perform his duties in connection with the estate 
of Rebecca Ross Lipscomb? A. At the American Security and Trust 
Company. | 
Q. In Washington? A. Yes, I guess, or at the living room at 
Leesburg or the living room at the apartment. Just whatever suited his 
fancy. | 

Q. What? A. Whichever place suited his fancy. : 

Q. What did he do in the living room at Leesburg in connection 
with the estate of Rebecca Ross Lipscomb? A. Well, I don't know be- 
cause I never stayed around. Mr. Foster would come down with papers 
to sign, and so on and so forth, and -- it wasn't the living room, to be 
actual, it was the little front porch -- all I know is that they had business 
talks. ; 


* * * ! 


| 
Q. Did you ever see Mr. Lipscomb's office? A. Yes. 
Q. Is that in the bank itself or just in the building where the bank 
is located? A. I haven't the slightest idea. Just get in an elevator and 


go up. | 
* * x | 


Q. Did Mr. Lipscomb ever discuss with you the question of his 





legal residence? A. No, not discuss it. 

Q. Did he ever mention it to you? A. Yes. | 

Q. Under what circumstances? A. Well, that he used Washington 
as a residence because the D. C. taxes were less than the Virginia 
taxes and he -- that is why he did it. : 

Q. Did what? A. Told me to say thatI wasa resident of Wash- 
ington, D. C. | 

Q. Did he say he was a resident of Washington, D.C. ? A. Yes. 

Q. Did he ever tell you he was a resident of any other place than 
Washington, D.C.? A. No. | 

Q. Did he ever say anything to you about being a resident of the 
District because his business was located here? A. No. Wait a minute. 
Ask that again. : 
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Q. Never mentioned anything like that to you? A. No. I think it 


was just a tax situation. 

Q. It was only taxes? A. Yes, as far as I know. 

Q. Do you know what taxes? A. No. 

Q. You never asked him about it? A. No. I probably did ask him, 
that might not be the truth, but I never would have gotten an answer. 

* * * 

Q. Are there any facts or circumstances of which you know other 
than those you have already told us which to you indicated that Mr. 
Lipscomb was a resident of Virginia? A. Well, it just didn't occur to 
me that we weren't. 

* * * 

THE WITNESS: Well, I suppose there are a thousand things I 
could think of but I simply assumed that Lessburg, Ivon, Leesburg, was 
my home and his, and we stayed there almost all the time. No. I don't 

know how to answer it other than what I have said. 

BY MR. MANN: 

Q. You don't know of anything that would connect him with Lees- 
burg any more than the things that you have already told us about ? 
A. Well, he lived there a long time. 

THE WITNESS: Mr. Mackall, I don't know how to go about that. 
If you live someplace you just assume you are there. 

* * * 

Q. Do you know of any statements which Mr. Lipscomb may have 
made to anyone other than yourself about his legal residence? 

THE WITNESS: Say that again? 

(The question was read by the Reporter.) 

THE WITNESS: Well, yes, because it was -- well, it was sort of 
a joke. 

BY MR. MANN: 

Q. What statements do you know of, either orally or in writing? 
A. Just what I have said before, that he just kept the apartment to flop 
in and -- I think you are confusing me. 
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Q. Did you ever hear him discuss the matter of his legal resi- 
dence with anyone, or say anything about where his Age residence was? 
A. Yes. , 

Q. You have told us that he told you to say you were a resident 
of the District? A. Yes. 

Q. What other statements have you heard him ode about his 
legal residence? A. Well, I will put it mildly, that Washington was his 
residence but he couldn't get out of it fast enough and he didn't -- that 
he used it for tax purposes. : 
Q. To whom did he make those statements? A. Any number of 
people. ! 

Q. Can you give us any of them? A. No, I couldn't pick out a 
specific person. : 

Q. Or a specific time? A. Not right now. I could ipa think 
it up. ! 

Q. But you say he said it any number of times ? i Yes. 

Q. And you can't tell us a single one of them ? A. No. 

Q. You don't even know who might have been present when he 
made those statements? A. No, because it was a general trend of, say, 
thought. | 

Q. Iam talking about statements now, not your conclusion about 


his thoughts. A. I know. | 
*: x * 





Q. Did there come a time when you decided you wanted a divorce 


from Mr. Lipscomb? A. Yes. 
Q. When was that? A. Oh, last spring. : 
Q. Did you go to see him at Ivon in the early part of April 1957 ? 
A. Yes; I guess that's right. : 
| 42 Q. And you told him that you wanted a divorce? A. Yes. 
Q. And that you had employed Mr. Kuykendall ? A. Yes. 
Q. What's his first name? A. Sloan. 
Q 


. And he practices in Winchester, Virginia? A. Yes. 


| 


* * * 
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44 


46 
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(Thereupon, a photostat of the Property 
Settlement Agreement, Dated June 3, 
1957, above referred to, was marked 
Lipscomb Exhibit No. 1 for identification 
and is attached to the court copy of this 
deposition.) 


BY MR. MANN: 

Q. Mrs. Lipscomb, where and when did you sign that agreement, 
Exhibit No.1? A. In Mr. Kuykendall's office in Winchester, Virginia. 

Q. And when? A. Third day of June. 

Q. What year? A. 1957. 

Q. Was Mr. Lipscomb present? A. No. 

Q. Was any representative of Mr. Lipscomb present? A. No. 

Q. When did you first learn of the existence of this paper which 
you signed on June 3rd? A. Whenever Mr. Kuykendall called me and 
said it was there, and I have no idea what day. 

* * * 

Q. Then you probably learned of this as a matter of several weeks 
prior to June 3rd of 1957; is that correct? A. Yes, I guess so. 

Q. Had you ever seen it -- A. No. 

Q. -- prior to June 3rd? A. No. 

Q. How many times had you been in Mr. Kuykendall's office prior 
to June 3rd -- 

ae aK * 

THE WITNESS: I haven't the slightest idea. He is a personal 
friend of mine and any time I am in Winchester I just go by to say hello. 

MR. MANN: My question was how many times you had been in to 
see him about this matter prior to June 3rd. 

THE WITNESS: This matter or the divorce? 

MR. MANN: The divorce. 

THE WITNESS: I have not the slightest idea. 

* * * 

THE WITNESS: Then I went to see Mr. Kuykendall and he told me 

to go to see Mr. Lipscomb and discuss it, get everything straightened 


out, that was the way to handle it. 
* *x * 


11 
BY MR. MANN: 
Q. Then the first time that you went to see Mr. Kuykendall about 
this was just prior to your visit to Mr. Lipscomb in April of 1957? 
A. Yes. 
* * * | 
Q. Your best recollection would be you went in several times to 
Mr. Kuykendall's office between April and June? A. I suppose -- I 
suppose so. : 
* * ae 
Q. Mr. Kuykendall is one of the outstanding lawyers in Winchester, 
is he not? A. Yes. 
Q. Generally so regarded? A. Yes. 


Q. Asa matter of fact he is now, I believe, the President of the 


Virginia Bar Association, is he not? A. Yes. 
* * x | 
Q. Did you acknowledge this exhibit No. 1 before ve H. Clark, 
a notary public? A. Yes. | 
Q. Is the notary in Mr. Kuykendall's office? A. Yes. 
* * x | 
Q. Did you read this agreement prior to the time you signed it? 
A. Yes. : 
Q. Did you discuss it with Mr. Kuykendall? A. No. 


| 
* * * 


Q. Did you ever learn that subsequent to June of 1957, subsequent 
to the signing of this agreement, that Mr. Lipscomb had filed a suit in 
the District of Columbia for absolute divorce against you? 


a * * 


A. Yes. 
* *x 5 
Q. Mrs. Lipscomb, is it your understanding that it will be easier 
to have this property settlement agreement declared void if Mr. Lips- 
comb is determined to have been a resident of | at the time of 
his death? 
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MR. MACKALL: I object to the question on the ground that it calls 


for a legal conclusion which this witness party is obviously not qualified 


to answer. I direct the witness not to answer. 

MR. MANN: For the record, my question was not as to the ulti- 
mate fact, it was directed to the witness's belief, and it is perfectly 
appropriate to show motivation. I again ask that the witness answer the 
question. 

MR. MACKALL: I make the same objection and direct the witness 
not to answer. 

MR. MANN: Mrs. Lipscomb, you are then abiding by Mr. Mackall's 
advice and refusing to answer? 

THE WITNESS: Yes. 

* 
BY MR. MANN: 

Q. What were the circumstances leading up to your leaving Mr. 
Lipscomb in June of 1955? 

* * pa 

A. I simply felt that I could not stay there any longer and I could 
not subject my son to another summer in Leesburg as miserable as the 
previous ones had been. So I just felt that that was the only answer. 

Q. What do you mean: by "as miserable as they had been"? 

A. Well, I'm sorry to get into this, but anybody who knew Mr. Lipscomb 
knew that he was a terrific drinker, and he was not the falling down type, 
but anybody who drinks an average of a fifth of Scotch a day is obliged 

to have a pretty disagreeable disposition, and fierce nerves, and he 
simply made life unbearable. 

Q. What did he do? A. Well, in my own term I called it mental 
sadism. 

Q. What did he do that someone could see or hear? Did he beat 
you? A. No. 

Q. Well, tell us what he did do. A. Constantly -- I can't think of 
a good word -- constantly belittling me, belittling my son, nothing was 
ever right, no matter how hard anybody tried to please him, it was un- 


satisfactory. 
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Also, as I imagine you all know, he was a diabetic, and his attitude 
to me and to the doctor was, "You know, and you know, that I have 
diabetes. I am going to drink and eat whatever I want to, but you, doctor, 
are going to keep me alive, and you are going to see that I stay alive." 

And it was like living in a tinderbox. 

And he wouldn't stay on his diet. He wouldn't stop drinking. And 
everything was reflected on -- all the -- nerve- rackingness, reflected 
58 on my son and me. : 

Q. Mrs. Lipscomb, in this property settlement agreement it is 
stated in paragraph 2 -- I will let you read it as I do so’ that you will see 
Iam correctly quoting it -- : 

"WHEREAS, the parties hereto are husband and wife 

and have been separated since the 16th day of April, 1955, 

on which date the wife left and deserted the husband, and 
have never since said date lived together as husband and 





wife." 





You signed that agreement containing that language, didn't you? 
A. Icertainly did. | 

Q. And you acknowledged it before a notary public ? A. Yes. 

Q. And you now Say that those statements are untrue ? A. Yes. 

Q. Now in the beginning of that agreement it is stated: 

"THIS AGREEMENT made and entered into this 3rd 

day of June --"" A. Wait a minute. I have to “" up. 

Q. The very first thing init. A. Yes. | 

Q. "THIS AGREEMENT made and entered into this 3rd day 

of June, 1957, by and between Virginia Lougheed Carson 

Lipscomb, hereinafter referred to as wife and William i. 
; 59 Lipscomb, hereinafter referred to as husband, both of the 

District of Columbia, witnesseth as follows:" , 

You signed that agreement? A. Yes. 

Q. And you now say that that part about the District of Columbia 
is not true? A. Yes. ! 

MR. MANN: May the record show that the witness hesitated for 
a period of 15 to 30 seconds before answering that question. 
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BY MR. MANN: 

Q. Mrs. Lipscomb, in the answer which you filed to the petition 
for probate of Mr. Lipscomb's will it is stated that you deny that you 
entered into a valid written agreement with the decedent as alleged in 
paragraph 6 of said petition. On what do you base that denial ? 

MR. MACKALL: I object to the question on the ground that it 
calls for a legal conclusion from this witness and I direct the witness 
not to answer. 

MR. MANN: I might state for the record that this is a paper 


which the witness has signed and sworn to and I wanted her to tell us 


on what she based that statement that she has signed and sworn to, and 


I again call upon her to answer. 
MR. MACKALL: Same objection. I again direct the witness not 
to answer. 
BY MR. MANN: 
Q. Do you then refuse to answer, Mrs. Lipscomb? A. Yes. 


oe * * 


EXAMINATION BY COUNSEL FOR 
VIRGINIA L. C. LIPSCOMB 


BY MR. MACKALL: 
* a 2K 
Q. The question was whether at the time you signed this agree- 
ment which you have identified you knew that it contained a statement 
that you and your husband were residents of the District of Columbia? 
A. I read the whole thing very quickly standing up in an outer office 
and if it hadn't been so quickly I would have caught the "16th day 
of April" as well as the other. 
MR. MACKALL: I am not sure you answered my question. I 
would like to repeat it -- and I understand you have the same objection. 
BY MR. MACKALL: 
Q. When you signed this agreement dated June 3, 1957 did you 
know that it contained a statement that you and your husband were resi- 
dents of the District of Columbia? A. I did not realize it. 
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Q. Now, at the time you signed this same agreement did you know 
that this agreement contained a statement that you and your husband had 
been separated since April 16, 1955? A. No. | 
Q. Did you know that the agreement contained a statement that 
you had left and deserted your husband? A. Yes. ! 
Q. You knew it contained that statement? A. Yes. 


* * * 


BY MR, MANN: | 
Q. Mr. Kuykendall was present when you signed this agreement ? 


A. No. 
Q. Did you ever discuss it with him ? | 
MR. MACKALL: Same objection. Any question concerning a 
discussion between the witness and her counsel I object to. 
MR. MANN: Do you refuse to answer ? : 


THE WITNESS: Yes. 
* 


PROPERTY SETTLEMENT AGREEMENT _ 

THIS AGREEMENT made and entered into this 3rd day of June, 
1957, by and between Virginia Lougheed Carson Lipscomb, hereinafter 
referred to as wife and William H. Lipscomb, hereinafter referred to 
as husband, both of the District of Columbia, witnesseth as follows: 

WHEREAS, the parties hereto are husband and wife and have been 
separated since the 16th day of April, 1955, on which date the wife left 
and deserted the husband, and have never since said date lived together 
as husband and wife; i 

WHEREAS, there are no children of the marriage between the 
parties hereto; and i 

WHEREAS, it is the mutual desire of the parties to this agree- 
ment to make a permanent, complete and final settlement of all their 
property and legal rights of every and any nature whatsoever, including 
all property now owned by the parties hereto, or property heretofore 


owned or hereafter acquired by either of them; 
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NOW, THEREFORE, in consideration of the premises, the sum of 
Ten Dollars ($10.00) lawful money of the United States by each party 
hereto paid to the other, the receipt of which, in hand paid at the time 
of the execution and delivery hereof, is hereby expressly acknowledged 
by each of the parties hereto, and in further consideration of the mutual 
covenants and agreements hereinafter contained, and other good and 
valuable considerations, the parties hereto do mutually agree as follows: 

1. That each the husband and the wife, parties hereto, is fully and 
completely informed of the financial and personal status of the other, 
and each of them has had the advice of counsel, and each of the parties 
has given full and mature thought to the making of this agreement, and 
all of the rights and obligations contained herein, and that each of said 
parties understands that the agreements, rights and obligations assumed 
by the other are assumed with the express understanding and agreement 
that they are in full satisfaction of all obligations which each of said 
parties now has or might hereafter or otherwise have acquired toward 
the other, or the property of the other. 

2. That each of the parties hereto shall own, have and enjoy 
independently of any claim or right of the other party, all property of 
every kind, including both legal and equitable interests therein, which 
is now owned or now held by him or her, or which may hereafter come 
to him or her, with full power to him or her to dispose of the same as 
fully and effectually in all respect and for all purposes as if the parties 
hereto had never been married, and it is further hereby agreed that 
should any instrument of conveyance or transfer or other instrument be 
required from either of said parties to the other or to any other person, 
to perfect either the legal or equitable title to any property, that each 
party agrees with the other that he or she will promptly execute and 
deliver the same; and each party is hereby barred from any and all 
rights or claims by way of dower, curtesy, inheritance, descent, distri- 
bution, or any rights that may arise out of the property of the other 
party hereto. 
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3. That in the event that either party hereto shall institute an 
action for divorce or separate maintenance against the other party 
hereto, neither party hereto shall claim or demand any costs, suit 
money, alimony, maintenance or attorneys’ fees in such action for 
divorce or separate maintenance. : 

4. That neither party has heretofore incurred or contracted, nor 
in the future will incur or contract, any debt or the credit of the other. 

5. That neither the husband nor the wife, their a either of their 
heirs, executors, administrators or assigns, shall be obligated to pay 
the other, the heirs, executors or administrators of the other, any sum 
whatsoever by way of alimony, maintenance or on account of any exist- 
ing indebtedness from one to the other, or on any other account whatso- 
ever. : 

6. That each party agrees that he or she will permit administra- 
tion upon the decedent's estate to be taken out with the same force and 

effect as if the survivor of the two parties hereto had died during 
the lifetime of the other party; and each party waives, renounces and 
releases any and all statutory right of election, as surviving spouse, to 
take, claim, demand or receive any part or share of the estate of the 
other party. ; : 

7. That either party will execute promptly any and all documents 
of any and every kind or character for the other which may be necessary 
or proper to carry out the terms hereof. | 

8. That should there be a divorce granted of bed marriage be- 
tween the husband and the wife at any future time, this instrument shall 
be binding upon the husband and wife and shall be incorporated as part 
of such decree of divorce upon the request of either party, and shall be 
construed as a full, final and complete property settlement between the 
husband and wife. : 

9. That the provisions hereof shall be binding updn the heirs, 


executors, administrators and assigns of each of the parties hereto. 
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IN WITNESS WHEREOF, the parties hereto have hereunto sub- 


scribed their names the day and year first above written. 


/s/ Margaret C. Stokes /s/ Virginia Lougheed Carson Lipscomb 
/s/ Frances G. Anderson (SEAL) 
Witnesses as to 
Virginia Lougheed Carson Lipscomb 
/s/ George M. Foster /s/ William H. Lipscomb (SEAL) 


/s/ Edna M. Shreve 
Witnesses as to 
William H. Lipscomb 


District of Columbia, ss: 

I, Linnais T. Savage, a Notary Public in and for the District afore- 
said, hereby certify that William H. Lipscomb, who is personally well 
known to me as the person described in and who executed the foregoing 
agreement dated the 3rd day of June, 1957, personally appeared before 
me in said District and acknowledged the said agreement to be his act 
and deed. 

Given under my hand and seal this 3rd day of June, 1957. 


/s/ Linnais T. Savage 
Notary Public, D.C. 


My Commission expires: September 14, 1960 


County of Frederick, 
State of Virginia, Ss: 

I, Irene H. Clark, a Notary Public in and for the County and State 
aforesaid, hereby certify that Virginia Lougheed Carson Lipscomb, who 
is personally well known to me as the person described in and who 
executed the foregoing agreement dated the 3rd day of June, 1957, per- 
sonally appeared before me in said County and State, and acknowledged 
the said agreement to be her act and deed. 

Given under my hand and seal this 3rd day of June, 1957. 


/s/ Irene H. Clark 
Notary Public 


My Commission expires: August 18, 1957. 


a 


4 


76 


77 


19 
[ Filed March 26, 1958] 


MOTION TO DISMISS ANSWER AND GRANT LETTERS 
TESTAMENTARY OR IN THE ALTERNATIVE TO GRANT 
LETTERS OF COLLECTION PENDING DETERMINATION 
OF THE RIGHT OF VIRGINIA L.C. LIPSCOMB TO PARTIC- 
IPATE IN THESE PROCEEDINGS 


Come now Samuel Ross Lipscomb and George M. a nomi- 
nated executors, by their attorneys, and respectfully move the Court to 
dismiss the answer of Virginia L. C. Lipscomb and grant them letters 
testamentary as prayed in their original petition filed herein, or in the 
alternative, to require Virginia L. C. Lipscomb to establish her right 
to participate in these proceedings before entertaining her caveat as to 
decedent's domicile. Before stating the grounds of motion, it is believed 
desirable to review briefly certain of the facts now of record. 

Said Virginia L. C. Lipscomb is the widow of decedent and 
decedent's will contains a legacy to her of One Dollar. The original 
petition alleges that she had, by written agreement, waived, renounced 


and released any right to share in decedent's estate. 

Said Virginia L. C. Lipscomb filed an answer herein in which she 
denies that decedent was domiciled in the District of Columbia at the 
time of his death, but alleges that he was domiciled in the State of Vir- 
ginia. She also denies that she entered into a valid written agreement 
waiving, renouncing and releasing any right to share in decedent's estate. 

As will appear from the deposition of said Virginia L. C. Lipscomb 
filed herein, she admits that on June 3, 1957 she signed and acknowledged 
before a notary public a written property settlement agreement, under 

seal, with decedent, a copy of which is filed with the deposition. 
That agreement contained, among other things, the following provision: 

"6. That each party agrees that he or she will permit 

administration upon the decedent's estate to be taken out 

with the same force and effect as if the survivor of the 

two parties hereto had died during the lifetime of the 

other party; and each party waives, renounces and re- 

leases any and all statutory right of election, as surviving 

spouse, to take, claim, demand or receive any part or 


share of the estate of the other party." 
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As will further appear from said deposition, said Virginia L. C. 
Lipscomb executed the property settlement agreement in the office of 
her own attorney and neither decedent nor any representative of decedent 
was present. She refused in the course of the deposition to state upon 
what grounds she believed the agreement to be invalid. 

The grounds of this motion are: 

1. No objection to the grant of letters testamentary has been 
made, except by said Virginia L. C. Lipscomb. As shown above, she 
has not sufficient interest to oppose the probate of decedent's will. 

(a) In her capacity as a legatee, the doctrine of de minimis 
applies, and in any event, payment of said legacy of One Dollar is hereby 
formally tendered to her. 

(b) In her capacity as widow, respondent has surrendered, 
by agreement, any right to object to administration upon decedent's 
estate and has waived, renounced and released any and all statutory 
right of election as surviving spouse to claim any share of the decedent's 
estate. 

2. Should the Court not grant letters testamentary at this time, 
then, in the alternative, said Virginia L. C. Lipscomb should be required 
to establish her right to participate in these proceedings before putting 
the estate to the trouble and expense of defending against her attack on 


domicile. 


* * a 


MEMORANDUM: Docket Entry 
April 7, 1958 Memorandum of points and authorities in opposition 


to motion to dismiss answer and grant letters testa- 
mentary or in the alternative to grant letters of 


collection, filed with certificate of mailing. 


-<., « 
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[ Filed May 22, 1958] | 


ORDER DISMISSING ANSWER OF VIRGINIA L. C. LIPSCOMB, 
AND GRANTING PROBATE AND LETTERS TESTAMENTARY 


Upon consideration of the petition of Samuel Ross Lipscomb and 
George M. Foster for probate and for letters testamentary filed herein 
on October 28, 1957 and it appearing to the satisfaction of the Court that 
the last will and testament of William H. Lipscomb, deceased, bearing 
date on the 7th day of August, 1956, has been duly proven and that 
process has been completed against all the heirs at law and next of kin 
of said decedent, and that Virginia L. C. Lipscomb, widow of said de- 
cedent, has, by written agreement dated June 3, 1957, waived, renounced 
and released any right to share in the estate of decedent, and upon con- 
sideration of the motion of petitioners to dismiss the answer of said 
Virginia L. C. Lipscomb, and after argument of counsel on said motion, 
it is by the Court, this 22 day of May, 1958, ADJUDGED, ORDERED 
AND DECREED as follows: | 

1. That the motion to dismiss the answer of said Virginia L,, C. 
Lipscomb be, and the same hereby is, granted; : 

2. That the said will be and is hereby admitted to  pnotiats and 
record as a will of real and personal property, and that letters testa- 
mentary are granted and shall issue to Samuel Ross Lipscomb and 
George M. Foster, the executors named in said will, provided they first 
file their undertaking in the penal sum of Fifteen Thousand Dollars 
($15,000.00), with surety approved by the Court, conditioned for the 
faithful performance of their trust. | 


| 
/s/ Edward M. Curran 
Judge | 


[ Filed May 29, 1958] 


AMENDED ANSWER OF VIRGINIA L. C. LIPSCOMB 
TO PETITION FOR PROBATE OF WILL. 
AND FOR LETTERS TESTAMENTARY : 


The amended answer of Virginia L. C. Lipscomb respectfully 


represents to the Court as follows: 
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2. * * * It is denied that at the time of his death William H. 
Lipscomb was domiciled in the District of Columbia. Virginia L. C. 
Lipscomb states that said decedent was in fact domiciled in Loudoun 
County, Commonwealth of Virginia, at the time of his death. 

* * * 

6. The petition for probate alleges that Virginia L. C. Lipscomb, 
by written agreement, waived, renounced or released any and all 
statutory right of election as surviving spouse to take, claim, demand 
or receive any part or share of the estate of the decedent and, by said 
written agreement, surrendered her widow's right to object to adminis- 
tration upon the decedent's estate. Virginia L. C. Lipscomb states that 
said agreement is invalid and unenforceable for the following reasons: 

(a) Said agreement was unfair and unreasonable in that, con- 
trary to the recitation in paragraph 1 of the agreement, Virginia L. C. 
Lipscomb was never informed of decedent's financial status and thus 
never knew what she was allegedly relinquishing. 

(b) The consideration for Virginia L. C. Lipscomb's execu- 
tion of said agreement was grossly inadequate and unfair. It was only 
after the petition for probate was filed, setting out the approximate 

value of decedent's estate, that Virginia L. C. Lipscomb learned 
for the first time that she had allegedly relinquished her legal share to 
an estate of more than half a million dollars for a nominal consideration 
of ten dollars. 

(c) The real consideration for Virginia L. C. Lipscomb's 
execution of the agreement was the procurement of a divorce in the 
District of Columbia by decedent. To facilitate the procurement of a 
divorce in the District of Columbia by decedent, said agreement recited 
that Virginia L. C. Lipscomb had deserted decedent when in fact she had 
been driven out of her home by decedent's cruel and abusive treatment. 
Likewise in furtherance of the procurement of a divorce in the District 
of Columbia by decedent, said agreement recited that both parties were 
domiciled in the District of Columbia when in fact both parties were 


domiciled in the State of Virginia. Said agreement was executed by 
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Virginia L. C. Lipscomb on June 3, 1957. Decedent verified a complaint 


for divorce on ground of desertion on June 27, 1957. : 

WHEREFORE, Virginia L. C. Lipscomb prays: , 

1. That the issue as to domicile be framed for trial by jury. 

2. And for such other and further relief as to the Court may seem 
just and proper. : 

* * * | 
DISTRICT OF COLUMBIA ) ss ! 

Virginia L. C. Lipscomb on oath deposes and says that she has 
read the foregoing amended answer here subscribed and knows the con- 
tents thereof; that the contents stated therein of her personal knowledge 
are true and those stated upon information and belief she believes to be 
true. 


/s/ Virginia L. C. Lipscomb 
* * * | 


[ Filed May 29, 1958] | 
MOTION FOR LEAVE TO AMEND ANSWER AND TO SET 
ASIDE ORDER DISMISSING ANSWER AND GRANTING 
PROBATE AND LETTERS TESTAMENTARY | 


Virginia L. C. Lipscomb moves the Court for an order granting 
leave to file the amended answer attached hereto and made a part here- 
of and setting aside the order herein, signed on May 22,, 1958, dismissing 
answer of Virginia L. C. Lipscomb and granting probate and letters 
testamentary. In support of her motion, Virginia L. C. Lipscomb refers 


to the points and authorities attached hereto and made a part hereof. 
x * * | 


[ Filed June 20, 1958] } 
NOTICE OF APPEAL : 
Notice is hereby given this 20th day of June, 1958, that Virginia 
L. C. Lipscomb hereby appeals to the United States Court of Appeals for 
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the District of Columbia from the Order of this Court entered on the 
22nd day of May, 1958, in favor of Samuel Ross Lipscomb and George 
M. Foster, Nominated Executors under the Will of William H. Lipscomb, 


deceased, against said Virginia L. C. Lipscomb. 
* * * 


[ Filed June 23, 1958] 


ORDER DENYING MOTION OF VIRGINIA L. C. LIPSCOMB 
FOR LEAVE TO AMEND ANSWER AND TO SET ASIDE 
ORDER DISMISSING ANSWER AND GRANTING PROBATE 
AND LETTERS TESTAMENTARY 


Upon consideration of the motion of Virginia L. C. Lipscomb for 
leave to amend answer and to set aside order dismissing answer and 
granting probate and letters testamentary and after argument of counsel 
it is, by the Court, this 23 day of June, 1958: 

ORDERED That until such time as there may be an adjudication 
of the invalidity of the property settlement agreement dated June 3, 1957, 
between said Virginia L. C. Lipscomb and decedent, said Virginia L. C. 
Lipscomb is not entitled to participate in these proceedings and her 
said motion be and the same is hereby denied. 


/s/ Edward M. Curran 
Judge 


* * * 


[ Filed July 1, 1958] 
NOTICE OF APPEAL 

Notice is hereby given this 1st day of July, 1958, that Virginia 
L. C. Lipscomb hereby appeals to the United States Court of Appeals 
for the District of Columbia from the Order of this Court entered on the 
23rd day of June, 1958, in favor of Samuel Ross Lipscomb and George 
M. Foster, Nominated Executors under the Will of William H. Lipscomb, 
deceased, against said Virginia L. C. Lipscomb. 


* x * 
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[ Filed September 15, 1958] 

THE COURT: I hold, under the pleadings of this ¢ case, Virginia 
Lipscomb has no interest in the estate of the decedent by virtue of an 
agreement entered into by her. The absence of any allegations of fact 
showing that the agreement is invalid precludes her from any standing 
to contest the validity of the will or to contest the probate of the will, 
because under the circumstances she would not be entitled to share in 
the decedent's estate, and this is true as to her raising the question of 
domicile. : 

The motion to dismiss the answer is granted and the Court will 


grant also letters testamentary to the named executor. | 


* * * 


[ Filed September 15, 1958] : 

THE COURT: Until there has been an adjudication of the invalidity 
of this agreement under which she waived and released all her rights in 
the decedent's estate she has no right to share in the decedent's estate, 
and if she has no right to share in the decedent's estate she has no 
standing to raise the question of domicile and your mere allegation of the 
invalidity of the agreement does not establish a right. The motion is 


denied. | 
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Printer — 


(i) 
STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellees, the questions are: 


Where a widow filed an answer to the petition for the probate of 
her husband's will in which she controverted the allegations of the peti- 
tion as to domicile, denied the validity of a property settlement agree- 
ment barring her from sharing in her husband's estate or participating 
in the probate proceeding, and sought a determination of the question of 
domicile but did not seek a determination of the validity of the settlement 


agreement either in the Probate Court or elsewhere. 


1. Is the widow entitled to raise the question of domicile prior to 


an adjudication of the invalidity of the property settlement agreement; 


2. Did the Erobate Court have jurisdiction to determine the 


validity of the property settlement agreement; and 


3. May the widow avoid the property settlement agreement on the 
alleged grounds (a) that she was not informed of decedent's financial 
Status although she had been separated from decedent for over two years 
and was dealing through her attorney (b) that the consideration was in- 
adequate where, had she predeceased her husband, her estate would 
have gained by the agreement and would have lost nothing and (c) that the 
real consideration was procurement of a divorce where she was the 


moving party in seeking such divorce. 





COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, Appellant Is Not Entitled To Raise The Question Of 
Decedent's Domicile Unless And Until There Has 
Been An Adjudication Of The Invalidity Of The 
Property Settlement Agreement é a & 


(a) Only a party having a financial interest in the 
estate of a decedent may participate in the 
probate proceedings . . . . . 


(b) Where there is a question as to the interest of 
the person attacking the probate of a will, 
that question should first be determined before 
proceeding to consider the merits of the attack 


Appellant has notsought an adjudication with 
respect to the validity of the property settle- 
ment agreement either in the Probate Court 

or else where 2 . 


The Probate Court Does Not Have Jurisdiction To 
Determine The Invalidity, Upon Equitable Grounds, 
Of The Property Settlement Agreement 2 fe 


Appellant's Proposed Amended Answer Does Not 
State Grounds Which, If Established, Would Be 
Sufficient To Invalidate The Property Settlement 
Agreement , ° ° ° ° ° ° . 


CONCLUSION 
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COUNTER-STATEMENT OF THE CASE 


In appellees’ view it is not pertinent to state any evidence with 
respect to the domicile of decedent. If appellant is entitled to raise 
the question of domicile, the allegations in her answer that decedent was 
not domiciled in the District of Columbia but was domiciled in Virginia 
are sufficient to raise the question. If she is not entitled to raise the 
question of domicile, neither the answer nor the excerpts from the 
deposition should be considered by the Court. Appellees therefore do 
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not state herein the portions of the deposition which would tend to cast 
doubt upon the accuracy of appellant's statements concerning decedent's 


domicile. 


Appellees do believe it material to consider the pertinent facts 
with respect to the creation of the property settlement agreement, as 


shown by the following excerpts from appellant's deposition. 


Upon deposition, appellant testified that in the spring of 1957 ap- 
pellant decided she wanted a divorce from decedent; that she went to 
see decedent in the early part of April, 1957 and told him that she wanted 
a divorce; that she had employed J. Sloan Kuykendall, Esq., an attorney 
who practices in Winchester, Virginia (JA 9); that she signed the prop- 
erty settlement agreement in Mr. Kuykendall's office on June 3, 1957, 
and that neither decedent nor any representative of decedent was present; 
that she first learned of the existence of the property settlement agree- 
ment several weeks prior to June 3, 1957, but had not seen it prior to 
June 3; that she had gone to see Mr. Kuykendall just prior to her visit 
to decedent in April, 1957, and that Mr. Kuykendall had told her to go 
to see decedent and discuss the matter and get everything straightened 
out (JA 10); that Mr. Kuykendall is generally regarded as one of the 
outstanding lawyers in Winchester and is the President of the Virginia 
Bar Association; that she had acknowledged the property settlement 
agreement before a notary in Mr. Kuykendall's office; that she had read 
the agreement prior to signing it but had not discussed it with Mr. 
Kuykendall (JA 11), but she refused to say whether she had ever discuss- 
ed it with him (JA 15); that she left decedent in June, 1955 (JA 12); that 
she learned that, subsequent to the signing of the agreement, decedent 
had filed a suit for absolute divorce in the District of Columbia (JA 11). 


Upon further examination by her own counsel, appellant testified 
that she had read the property settlement agreement very quickly stand- 
ing up in an outer office and did not realize it stated that she and her 
husband were residents of the District of Columbia; that she did not know 
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at the time she signed the agreement that it contained a statement that 
she and her husband had been separated since April 16, 1955 but she 
knew it contained a statement that she had left and deserted her husband 
JA 14, 15). 





The property settlement agreement which appellant signed con- 


tained the following mutually enforceable provisions: 


"|. . each party is hereby barred from any and 
all rights or claims by way of dower, curtesy, 
inheritance, descent, distribution, or any other 
rights that may arise out of the property of the 
other party hereto."' (JA 16) 


"6. That each party agrees that he or she will 
permit administration upon the decedent's estate 
to be taken out with the same force and effect.as 

if the survivor of the two parties hereto had died 
during the lifetime of the other party; and each 
party waives, renounces and releases any and 

all statutory right of election, as surviving spouse, 
to take, claim, demand or receive any part or 
share of the estate of the other party."" (JA 17) 


SUMMARY OF ARGUMENT 


Appellant has no right to raise the question of decedent's domicile 
unless and until there has been an adjudication of the invalidity of the 
property settlement agreement which bars her from participating in the 
probate proceedings. Where there is a question as to the right of a 
person to participate in the probate proceedings, that question should 
first be determined before putting the estate to the trouble and expense 
of resisting the claims of a person who may ultimately be shown to have 
no interest. : 

Appellant, in her original answer, alleged no grounds for the in- 
validity of the property settlement agreement and sought no adjudication 
with respect thereto. The Probate Court therefore properly dismissed 
her answer. In her proposed amended answer, appellant still seeks no 


adjudication with respect to the property settlement agreement but seeks 
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only an adjudication with respect to domicile. The Probate Court there- 


fore properly denied her leave to file such an answer. 


The Probate Court is a court of limited jurisdiction and Congress 
has stated that it shall not, under pretext of incidental power or con- 
structive authority, exercise any jurisdiction whatever not expressly 
given it by the Code of Laws for the District of Columbia (Sec. 11-512 
D.C. Code). Said Code of Laws does not give the Probate Court the 
power to decide equitable claims or to declare the invalidity, upon 


equitable grounds, of a contract. 


Even if appellant had properly sought an adjudication as to the 
validity of the property settlement and if the Probate Court had juris- 
diction, appellant's proposed amended answer does not allege grounds 
which, if proven, would be sufficient to invalidate the agreement, in that: 


(a) She alleges she was never informed of decedent's financial 
standing. She had been separated from her husband for approximately 
two years; was represented by competent counsel of her own choosing; 
and neither decedent nor any representative of decedent was present 
when she signed the agreement. Under these circumstances it was her 
obligation to inform herself of decedent's financial standing if that was 


material to her decision. 


(b) Appellant says the consideration was grossly unfair. She 
and her counsel were fully aware of the consideration she was receiving. 
Had she predeceased her husband, neither she nor her estate would have 
been deprived of anything by the agreement. Under such circumstances 
the agreement would have deprived her husband of his share in her 
estate. Thus it was entirely problematical as to who would be benefitted 
by the agreement. 


(c) Appellant says that the real consideration for the property 
settlement agreement was the procurement by the decedent of a divorce 
in the District of Columbia. Appellant was the moving party in causing 
the filing of the divorce action and is estopped to allege her own wrong 
to avoid the contract. 


sy 
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ARGUMENT 





I 


APPELLANT IS NOT ENTITLED TO RAISE THE QUESTION OF 
DECEDENT'S DOMICILE UNLESS AND UNTIL THERE HAS 
BEEN AN ADJUDICATION OF THE INVALIDITY OF 
THE PROPERTY SETTLEMENT AGREEMENT. | 


(a) Only a Party Having a Financial Interest in the 
Estate of a Decedent May Participate in the 


Probate Proceedings. : 
Under the laws of the District of Columbia it is clear that only 
persons "interested" in the estate of the decedent are entitled to notice 


of the probate proceedings or are entitled to be heard in connection with 


them. The statutory scheme becomes clear from the following excerpts 


from the pertinent sections of the Code: 
Sec. 19-301, D.C. Code (1951 Ed.) provides in part: 

"Upon the filing of a petition for probate of a will, 

notice, as hereinafter provided, shall be issued to 


all persons who would be entitled to or interested 


in the estate of the testator in case such will had 
not been executed * * *'' (Underscores supplied.) 


Sec. 19-302, D.C. Code (1951 Ed.) provides: ! 
"Any person, although not cited, who may be in- 
terested in sustaining or defeating the will may 
appear and support or oppose the application to 
admit the same to probate."" (Underscores sup- 
plied.) | 


Sec. 19-303, D.C. Code (1951 Ed.) provides that "Whenever it shall 
appear that any party interested as aforesaid * * *"is not sui juris, a 


guardian ad litem shall be appointed. (Underscores supplied.) 


Sec. 19-304 of the D.C. Code (1951 Ed.) provides that "If all 
parties interested adversely to the will * * *" shall waive notice and 
consent the will may be admitted to probate. (Underscores supplied.) 
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Sec. 19-307, D.C. Code (1951 Ed.) provides: 


"If, upon or prior ito the hearing of the application 
to admit the will to probate, any party in interest 
shall file a caveat in opposition, duly verified, and 
setting forth facts inconsistent with the validity of 
the will, the said will shall not be admitted to 
probate until the issues raised by said caveat 
shall be determined as hereinafter directed." 
(Underscores supplied.) 

Sec. 19-309 of the D.C. Code (1951 Ed.) provides in part: 


"If, upon the hearing of the application to admit 

a will to probate, the Court shall decree that the 
same be admitted to probate, any person in interest 
‘may file a caveat to said will and pray that the 
probate thereof be revoked at any time within one 
year after such decree."’ (Underscores supplied.) 

This Court has determined that the "interest'’ necessary to sup- 
port a caveat of the will must be such that, if the caveator were success- 
ful, he would have some legal claim upon the estate. Lonas v. Betts, 

82 U. S. App. D. C. 55, 160 F. 2d 281; Angell v. Groff, 42 App. D. C. 198. 
It is inconceivable that the word "interest"’ could have any other mean- 
ing in the sections dealing with those persons who are entitled to be 


notified and to appear in the probate proceedings. 


Our probate law is derived basically from the law of Maryland 
(Watkins v. Rives, 75 U.S. App. D. C. 109, 125 F. 2d 33) and the follow- 
ing Maryland cases should therefore be more than ordinarily persuasive 
as to the law of the District of Columbia. 


In Maurer v. Naill, 5 Md. 324, the Court held that a widow, who by 
an antenuptial agreement had relinquished her right to her husband's 
estate, had no right to object to the validity of the probate of his will. 


In Edelen v. Edelen, 11 Md. 415, the Court held that a widow who, 
by an antenuptial agreement, had relinquished her rights to her hus- 


band's estate in virtue of the marriage, had no right to administer upon 
his estate, nor to object to the probate of his will. 
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These are but indicative of the general rules of law as shown by 
the following quotation from 95 C.J.S. p. 154, Wills, Sec. 323 a (4), 


where it is in part said: 


"The right to object (to the probate of a will) 
has been denied where, on separation of a husband 
and wife, the surviving spouse released any right 
that he or she might have in the estate of the | 
other, * * *." : 


following also appears in 95 C.J.S. p. 159, Wills, Sec. 325 a: 


"A person interested may be precluded from 
opposing the probate of, or contesting, a will by 
an agreement with the testator not to contest or 
question the validity of the will, or by assigning 
all his interest or releasing all his rights or | 
prospective interests in the will of the testator. 


"A person who might otherwise be entitled to 
contest a will may waive and renounce that right 
by an agreement made in the lifetime of the | 
decedent. Thus, one interested, such as an heir, 
next of kin, or beneficiary may be precluded | 
from opposing the probate of, or contesting, a 
will by an agreement with the testator not to © 
contest or question the validity of the will, or by 
assigning all his interest or releasing all his | 
rights or prospective interests in the will of the 
testator." 


See also cases cited under the foregoing texts. 


Appellant contends that since the question of domicile of the dece- 


dent goes to the jurisdiction of the Court, it may be raised by anyone, 
even a person not a party. She cites Rule 12(h) (2) of the Federal Rules 
of Civil Procedure and a case decided thereunder. It should be pointed 


out that the jurisdiction there referred tois "jurisdiction of the subject 


. matter" and, properly understood, is a matter the Court itself should 


raise. 


The jurisdiction of the subject matter referred to is the power of 


the Court to hear and determine cases of the class to which the particular 
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controversy belongs, treating as true the allegations of the complaint 

or petition. All other matters, such as alleged falsity of the allegations, 
become matters of defense to be raised by parties in interest. This 
distinction has been clearly pointed out in a decision of this Court after 
a hearing in banc and with respect to a jurisdictional question which 
this Court itself raised, the matter not having been raised by the parties 
either in the District Court or in this Court. The case is West Coast 
Exploration Company v. McKay, 93 U. S. App. D. C. 307, 316, 213 F. 2d 
582, 591 (cert. den. 74 S. Ct. 850). See also cases cited in Words and 


Phrases under heading "Jurisdiction of the Subject Matter." 


The case cited by appellant, Arcaya v. Estrada, 24 Fed. Rules 
Serv. 12h. 234, Case 1 (D.C. SDNY 1957) falls squarely within this 
pattern. The complaint there showed that the suit was between two 
citizens of Venezuela for a cause of action in defamation arising in 
Venezuela. Since the Federal Court had not been given jurisdiction of 
such causes of action between citizens of Venezuela, it properly dis- 


missed the complaint. 


The foregoing requires the conclusion that, since the petition for 
probate alleged that decedent was domiciled in the District of Columbia 
and asked only probate of his will and the grant of letters testamentary, 
the Probate Court had jurisdiction of the subject matter and only a party 
in interest is entitled to controvert the allegation as to the decedent's 
domicile. Lest the Court be concerned that this rule might lead to the 
admission to probate of the will of a person who was not domiciled in 
the District of Columbia, it is respectfully submitted that the Court 
should be no more reluctant to admit to probate the will of a nonresident 
than it would be to admit to probate the will of an insane person, a will 
that is the product of undue influence or a will the signature of which 
is a forgery, yet this Court will not permit any of those questions to be 
raised unless the person raising them would, if successful, take a 
share in the estate. 
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(b) Where There is a Question as to the Interest of 
the Person Attacking the Probate of a Will, That 
Question Should First be Determined Before , 
Proceeding to Consider the Merits of the Attack. 
Appellant concedes, as indeed she must, that where the interest 
of a caveator is put in issue, that issue should be disposed of before the 
caveat is entertained. She asserts, however, that her attack with 


respect to domicile is not a caveat. | 


In this connection it should be noted that Sec. 19- 308 of the D.C. 
Code (1951 Ed.) provides: 
"If, upon hearing the proofs submitted, the Court 
shall be of opinion that the will was duly executed 
and the testator was competent to execute the 
same, and no caveat shall be filed against the ad- 
mission of the same to probate, the Court shall 


decree that the said will be admitted to probate 


and record." | 
| 


Under this provision, once the Court satisfies itself that the will 
was duly executed and the testator was competent to execute it, the 
Court must admit the will to probate unless a "caveat" has been filed. 
This statutory use of the term must therefore include attacks upon 
domicile if such attacks are to preclude the admission of the will to 


probate until they are resolved. 


In practice in the District of Columbia such an attack upon domi- 
cile is treated as a caveat. The issue is framed for trial by jury and 
in all other respects is handled as in the case of a caveat directed to the 
validity of the will itself. Indeed, in a case cited by appellant, Overby v. 
Gordon, 13 App. D. C. 392, where the principal issues had to do with the 
domicile of the testator, the parties are referred to throughout the 


opinion as caveators and caveatees. 


An attack upon probate of a will by reason of the domicile of the 


decedent falls squarely within the following legal definition of a caveat: 
i 
| 








given to some officer, ministerial or judicial, by 
a party having an interest in the matter. 


"It is a formal caution or warning not to do 
the act mentioned, and is addressed frequently to 
prevent the admission to probate of wills, the 
granting letters of administration, etc. 1 Bouv. 
Inst. 71, 534; 3 Bl. Comm. 246; 2 Chit. Prac. 502, 
Note B; 3 Bin. (Pa.) 314; 3 Halst. (N.J.) 139." 


(Cyclopedic Law Dictionary, Second Edition.) 

Irrespective of whether or not the attack upon domicile is tech- 
nically a caveat, the rationale of the decisions relating to caveats ap- 
plies equally. Those cases proceed upon the theory that the estate 
should not be put to the trouble and expense of defending an attack upon 
the will unless it be first determined that the person making the attack 
would have a financial interest in the estate if successful. Reilly v. 
Dougherty, 60 Md. 276. It is equally important to keep the estate from 
the trouble and expense of defending an attack upon domicile unless the 


attacker has a financial interest in the estate. 


(c) Appellant Has Not Sought an Adjudication with 
Respect to the Validity of the Property Settle- 
ment Agreement Either in the Probate Court or 


rrr — rrr 
10 

“CAVEAT - In practice. A notice not to do an act, 

Elsewhere. | 


The petition for probate alleges that appellant had entered into a 
written agreement waiving, renouncing and releasing any right of elec- 
tion as surviving spouse to take any share of decedent's estate. While 
appellant's first answer denied she had executed a valid agreement 


waiving such right, she admitted, upon deposition, that she had executed 


such an agreement. Her denial therefore became the statement of a 
mere legal conclusion that the agreement was invalid. Upon deposition 
she declined to state the alleged grounds for the invalidity of the agree- 
ment. Her answer sought no relief with respect to the agreement. The 


District Court was therefore entirely right in dismissing her answer 


and granting probate of the will. 
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4 In her proposed amended answer, appellant alleged certain 
grounds which she believed invalidated the agreement. Appellees sub- 
mit that said grounds, even if proven, would not invalidate the agree- 
ment as shown in Section I of this brief. However appellant, even in 
her amended answer, sought no relief with respect to the agreement. 
Even if the Probate Court had jurisdiction to grant such relief, appel- 

; , lant has never sought such relief and is therefore in no position to com- 


plain that she has not been granted such relief. 


Since appellant has no standing to controvert the allegations as to 
decedent's domicile until there has been an adjudication of the invalidity 
of the property settlement agreement, the lower Court was entirely 
correct in refusing her permission to file the amended answer which 
raised only the question of domicile. Appellant was given every oppor- 
tunity to seek an adjudication with respect to the property settlement 
agreement, either in the Probate Court or elsewhere as she might be 


advised, but at no time did she do so. 


IT 
THE PROBATE COURT DOES NOT HAVE J URISDICTION TO 
DETERMINE THE INVALIDITY, UPON EQUITABLE | 
GROUNDS, OF THE PROPERTY SETTLEMENT 
AGREEMENT. 


The Probate Court is one of limited jurisdiction. Section 11-512 
of the D.C. Code, 1951 Ed., provides in part: ! 


"The said Probate Court shall not, under pretext 
of incidental power, or constructive authority, 
exercise: any jurisdiction whatever, not expresgly 
given by this Code; * * *" | 


The principal powers of the Probate Court are set out in Sections 
11-503 and 11-504 of the D.C. Code, 1951 Edition, and do not include the 


power to declare the validity or invalidity, upon equitable grounds, of 


contracts entered into by the testator during his lifetime. 
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While no case has been found upon the point in the District of 
Columbia, there is a closely analagous case in Maryland, namely, 
Bruton v. Smith, 1938, 174 Md. 516, 199 Atl. 517, which is also cited by 
appellant. The case arose out of a dispute as to the right of a son to 
file a caveat to his father’s will. In a settlement made three years 
prior to the testator's death the son had agreed in writing that he would 
not institute or be a party to any proceedings for the purpose of con- 
testing any will or codicil theretofore made by his father. Notwith- 
standing that agreement, the son sought to contest his father's will. He 
sought to have a number of issues transmitted to the law court for trial 
by jury, but the lower Court refused to transmit them. This decision 
was affirmed upon appeal. The appellate court disposed of most of the 
issues on the ground that they required determinations of law and not of 


facts. The one issue material here was as follows: 


"Is the paper writing dated May 29, 1934 pur- 
porting to be an agreement between James William 
Bruton, now deceased, and Leonard Marshall 
Bruton (the son and proposed caveator) void and in- 
operative as a contract by reason of undue influence, 
or duress exercised upon and against said James 
William Bruton, unknown to the said Leonard 
Marshall Bruton at the time of the execution thereof." 


In discussing the propriety of the submission of that question to 
the jury, the appellate court said (pp. 520-521): 


"The thirteenth issue would put to the jury the two 
questions of undue influence and knowledge of it by 
the son, but in any improved form it would not be 
an issue proper for settlement in this proceeding. 
The assumption underlying it is that the obstacle 
to the son's caveat must consist in an estoppel, as 
in the case of one who has given a release upon 
the payment of a legacy but who afterwards attacks 
the validity of the will to gain more upon intestacy. 
Schmidt v. Johnston, 154 Md. 125, 140 A. 87. 
Passing the objection that the undue influence al- 
leged here to have procured the contract of settle- 
ment was not upon the son himself but upon the 
other party, and a reason not why he should not be 
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bound by his free act but why the other party 

| should not, that contract, fully executed, with 

a considerations moving to each side, could not 

> now be set aside, and proper readjustment made, 

except ina court of equity, if it should be set: 

aside at all. The one stipulation against f iling a 

, caveat could not in any court be left out and | 

dealt with independently of the rest of the con- 

ie tract, and it could not be supposed that without 
it the settlement made would still have been | 
agreed upon. There are stipulations concerning 

’ leases, deeds, rents of properties collected, | 

" property conveyed to the son, and use of still | 

other property by him, and the problem of can- 

cellation would involve the return of considera- 

a . tions so far as possible and reopening of the | 

. disputes settled." 


lil 


APPELLANT'S PROPOSED AMENDED ANSWER DOES NOT STATE 
GROUNDS WHICH, IF ESTABLISHED, WOULD BE SUFFICIENT 
TO INVALIDATE THE PROPERTY SETTLEMENT AGREEMENT. 


| 

Before discussing the grounds alleged to vitiate the agreement, a 
brief discussion of facts of record is inorder. The deposition of appel- 
lant on file on this proceeding shows that she finally left decedent in 
June, 1955 (JA 12); that in April, 1957 appellant decided she wanted a 
divorce from decedent and employed Mr. Sloan Kuykendall, one of the 
outstanding lawyers in Winchester, Virginia, and who was, at the time 
of the deposition, the President of the Virginia Bar Association; that 
upon Mr. Kuykendall's advice she went to see decedent to discuss the 
matter with him and to try to "get everything straightened out"; that 
thereafter she went to Mr. Kuykendall's office, read the property settle- 
ment agreement and signed and acknowledged it before a notary public; 
and that neither decedent nor any representative of decedent was 
present (JA 9-11). | 


In this context, appellant raises the following objections to the 


agreement: 
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(a) She was never informed of the decedent's 
financial status and thus never knew what 
she was relinquishing; 


(b) The consideration for the agreement was 
grossly inadequate and unfair; and 


(c) The real consideration for the agreement 
was the procurement of a divorce in the 
District of Columbia by decedent; 


(a) While it is true that ordinarily a husband owes a duty to make 
full disclosure to his wife of his financial situation in entering into con- 
tracts and agreements with her, this obligation is imposed because of 
the relationship of trust and confidence which exists between the parties. 
It is sometimes also said to be because the wife is presumed to be under 
the husband's domination. However, where the parties have been sepa- 
rated for two years and are dealing through attorneys, there is no reason 
to believe that there exists any relationship of trust and confidence be- 
tween them, there is no possible thought of domination by the husband, 
and there is correspondingly no duty whatever upon the husband to make 
disclosure to the wife. The parties are adversary in every sense of the 
word. If the wife or her attorney desire information they should, like 
any other party, make inquiry. 


The following appears in 17 A Am.Jur.85-86, Divorce and Separa- 


tion, Sec. 898: 

"The courts occasionally state that a property 
settlement or separation agreement must be fair 
and reasonable to the wife, but in evaluating such 
statements certain distinctions must be made. 
When a husband and wife are living together as 
such, and they make a contract, they occupy a 
confidential relationship, or a relationship of trust 
and confidence, and it is generally assumed that 
the husband has a dominant influence over the wife, 
for which reason it is held that a contract, to be 
valid, must be fair and reasonable as to the wife. 
But if the parties are separated and they are antag- 
onists, the question naturally arises as to whether 
the reason for the rule, and the rule, itself, have 
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ceased to apply. Indeed, there is a question as to 
whether an unfair result is always an independent 
ground for avoiding a contract executed after a 
separation of the parties. The wife should employ 
an attorney of her own choosing before making 
such a contract, and it is held that if the wife does 
not have an attorney and she signs a contract | 
prepared by the husband or his attorney the parties 
occupy a confidential relationship, and the contract 
must be fair and reasonable or she may avoid it. 

If, on the other hand, the wife employs an attorney 
and deals at arm's length with her husband or his 
attorney, there is no confidential relationship, and 
she cannot avoid the contract on the ground that 
she has made a bad bargain." 


The following appears in 42 C.J.S. p. 170, Husband and Wife, Sec. 





593(b): 


"Ordinarily the agreement must be procured 
without a violation of the general rules which con- 
trol the actions of persons occupying confidential 
relations with eachother; but these rules do not 
apply where the confidential relation between | 
husband and wife has been already severed and 
the parties are dealing with each other at arm's 
length, as through agents or attorneys." | 


See also: 


Fuller v. Fuller (Fla), 68 So. 2d 177; i 
Alderson v. Alderson (Ky.), 56 S.W. 2d 534; 247 Ky. 12; 
Thompson v. Thompson, 250 N.Y.S. 433; 232 App. Div. 488; 


Hensley v. Hensley, 183 P. 445; 179 Cal. 284; 
Minor v. Parker, 72 N.Y.S. 549; 65 App. Div. 120; 
Hogg v. Maxwell, 233 F. 290. 


(b) While the proposed amended answer of appellant attempts to 
state that she received only a nominal consideration of $10.00 for exe- 
cuting the property settlement agreement, it is perfectly obvious from 
the agreement itself (JA 16, 17) that this is not correct. The decedent 
by the same agreement released any interest in appellant's property 
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and any right to share in appellant’s estate should she predecease him. 
It was of course completely unknown at the time of the agreement which 
would survive the other. Had appellant died first, neither she nor her 
estate would ever have become entitled to share in decedent's estate, 
but without the agreement he would have been entitled to a husband's 
share in her estate. Thus had appellant died first, she would, by the 
agreement, have surrendered nothing and gained one-third of her estate. 
Now that it has been established that appellant survived decedent she 
has already received the benefit of her contract and should not be per- 
mitted to rescind it merely because subsequent events showed it to be 
more beneficial to decedent 'than it was to her. She was sui juris, was 
represented by able counsel and knowingly and deliberately entered into 
the agreement with full knowledge that she was surrendering her rights 
to decedent's estate. Since, as shown by the authorities cited under 
paragraph (a) above, appellant and decedent were dealing at arm's 
length, any supposedly disproportionate consideration is not sufficient 
to warrant setting aside the agreement since it would not vitiate an 


agreement between any other parties. 


(c) The deposition clearly shows that appellant was the one who 
wanted the divorce and that she was the moving party (JA 9). Undoubtedly, 
she knew she had no ground for divorce herself or she would have filed 


the suit instead of entering into a property settlement agreement for the 


purpose (as she now says) of having decedent file the suit. She apparently 


was perfectly willing to recognize the District of Columbia as decedent's 
domicile and the matrimonial domicile because she says the divorce was 
to have been obtained in the District of Columbia. Even if it be true that 
the purpose of the agreement was to cause decedent to procure a divorce, 
appellant, as the moving party, is estopped to set up her own wrong as a 
means of avoiding the property settlement agreement since she does not 
come into Court with clean hands. The following cases indicate that 
estoppel may properly be applied in domestic relations cases to avoid 

an otherwise unjust result: 
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Curry v. Curry, 65 App. D. C. 47; 79 Fed. 2d 172; 
Goodloe v. Hawk, 72 App. D. C. 287; Ite F. 24°53; 
Saul v. Saul, 74 App. D. C. 287; 122 F. 2d 64; 

Ruppert v. Ruppert, 77 U. S. App. D. C. 65, 134 F. 2d 497. 


In this connection it should be noted that appellant's attack upon 
the property settlement agreement has nothing to do with the mainte- 
nance or protection of the family relationship. That has been forever 
broken by decedent's death, and undoubtedly appellant would not be seek- 
ing to set the agreement aside if it could possibly result in the re- 
establishment of the marital relationship she was so desirous of termi- 
nating. All she seeks to do is to re-establish a claim to money and 
property which she relinquished by solemn, formal agreement, fora 
valuable consideration, and while represented by competent counsel of 
her own choosing. She seeks to accomplish this by alleging that she 
wrongfully brought the agreement into existence as the price of a 


divorce. It is respectfully submitted she is estopped to allege her own 


wrongful conduct as a basis for her own unjust enrichment and no public 


policy can require a different result. 


CONCLUSION 


For the foregoing reasons appellees respectfully submit that the 
actions of the lower Court were correct and the orders appealed from 
should be affirmed. Should this Court decide that some reversal or 
modification of said orders should be made so as to afford appellant a 
further opportunity to litigate the validity of the property settlement 
agreement, it is respectfully submitted that such reversal or modifica- 
tion should require that the issue of such validity be litigated prior to 


| 
any determination with respect to decedent's domicile and in such 
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event costs of this appeal should be assessed against appellant because 
of her failure to seek such adjudication in her answer or proposed 


amended answer. 
Respectfully submitted, 


JAMES C. WILKES 
LOUIS H. MANN 


900 Tower Building 
Washington 5, D. C. 


Attorneys for Appellees 


WILKES & ARTIS 


500 Tower Building 
Washington 5, D. C. 


Of Counsel 


la 
APPENDIX 
Statutes and Rules Involved 


Section 11-501 of the D. C. Code (1951 ed.) provides: 


"The special term of said District Court of the United 
States for the District of Columbia, known prior to 
March 3, 1901, as the orphans' court, shall be desig- 
nated the probate court, and the justice holding said 
court shall have and exercise all the power and juris- 
diction by law held and exercised by the orphans' court 
of Washington County, District of Columbia, aa to 
June 21, 1870." 


Section 11-503 of the D. C. Code (1951 ed.) provides: | 


"In addition to the jurisdiction conferred in section 
11-501, plenary jurisdiction is hereby given to the 
said court holding the said special term to hear and 
determine all questions relating to the execution and 
to the validity of any and all wills devising any real 
estate within the District of Columbia, and of! any and 
all wills and testaments properly presented for pro- 
bate therein and to admit the same to probate and 
record in said special term; and neither the execu- 
tion nor the validity of any such will or testament so 
admitted to probate and record shall be impeached or 
examined collaterally, but the same shall be in all 
respects and as to all persons, res judicata, subject, 
nevertheless, to the provisions hereinafter contained." 


Section 11-504 of the D. C. Code (1951 ed.) provides: 


"It shall have full power and authority to take the 
proof of wills of either personal or real estate and 
admit the same to probate and record, and for cause 
to revoke the probate thereof; to grant and, for any 

of the causes hereinafter mentioned, to revoke letters 
testamentar y, letters of administration, letters ad 
colligendum, and letters of guardianship, and to ap- 
point a successor in the place of anyone whose letters 
have been revoked; to hear, examine, and decree upon 
all accounts, claims, and demands existing between 
executors and administrators and legatees, or persons 
entitled to a distributive share of an intestate estate, 
or between wards and their guardians; to enforce the 
rendition of inventories and accounts by executors, 
administrators, collectors, guardians and trustees required 
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to account to said court; to enforce the distribution 
of estates by executors and administrators, and the 
payment or delivery by guardians of money or 
property belonging to their wards: Provided, That 
the jurisdiction of said probate court shall not be 
exclusive of the jurisdiction of the said equity court 
to entertain suits: by legatees or next of kin against 
executors or administrators, or by wards against 
their guardians for an accounting; and, except in 
cases provided for in section 11-520, any settlement 
of accounts in said probate court shall only be prima 
facie evidence as to the correctness of said accounts 
in any such suits, or in suits by creditors against 
executors or administrators, or against heirs or 
devisees, to subject the real estate of decedents to 
the payments of their debts." 


Section 11-512 of the D. C. Code (1951 ed.) provides: 


"The said probate court shall not, under pretext of 
incidental power, or constructive authority, exer- 
cise any jurisdiction whatever not expressly given 
by this code; but every judgment, decree, decision, 
or order, of the said court, may be enforced by 
attachment and sequestration as aforesaid; and if 
the said judgment, decree, decision, or order, be 
for paying money, the property sequestrated may, 
at the discretion of the court, be applied to the pur- 
pose for which such judgment, decree, decision, or 
order was given." 


Section 19-301, D. C. Code (1951 ed.) provides in pertinent part: 


"Upon the filing of a petition for probate of a will, 
notice, as hereinafter provided, shall be issued to 
all persons who would be entitled to or interested 
in the estate of the testator in case such will had 
not been executed * * *" (Underscores supplied.) 


Section 19-302, D. C. Code (1951 ed.) provides: 


"Any person, although not cited, who may be 
interested in sustaining or defeating the will may 
appear and support or oppose the application to 
admit the same to probate."" (Underscores supplied.) 
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Section 19-303, D. C. Code (1951 ed.) provides in pertinent part: 


"Whenever it shall appear that any party interested 
as aforesaid * * *" is not sui juris, a guardian ad 
litem shall be appointed. (Underscores supplied.) 


Section 19-304 of the D. C. Code (1951 ed.) provides in pertinent part: 


"If all parties interested adversely to the will * Oe KN 
shall waive notice and consent the will may be ad- 


mitted to probate. (Underscores supplied.) 


Section 19-307, D. C. Code (1951 ed.) provides: 


"If, upon or prior to the hearing of the application 
to admit the will to probate, any party in interest 
shall file a caveat in opposition, duly verified, and 
setting forth facts inconsistent with the validity of 
the will, the said will shall not be admitted to pro- 
bate until the issues raised by said caveat shall be 
determined as hereinafter directed." (Underscores 
supplied.) 


Section 19-308 of the D. C. Code (1951 ed.) provides: 


"If, upon hearing the proofs submitted, the court 
shall be of opinion that the will was duly executed 
and the testator was competent to execute the same, 
and no caveat shall be filed against the admission of 
the same to probate, the court shall decree that the 
said will be admitted to probate and record.” 


Section 19-309 of the D. C. Code (1951 ed.) provides in pertinent part: 


"If, upon the hearing of the application to adm it a 
will to probate, the court shall decree that the same 
be admitted to probate, any person in interest may 
file a caveat to said will and pray that the probate 
thereof be revoked at any time within one year after 
such decree."" (Underscores supplied.) 


Rule 12(h) of the Federal Rules of Civil Procedure provides in pertinent 
part: : 


"(h) Waiver of Defenses. A party waives all defenses 
and objections which he does not present either by 
motion as hereinbefore provided or, if he has made 

no motion, in his answer or reply, except * * * (2) that, 
whenever it appears by suggestion of the parties or 


otherwise that the court lacks jurisdiction of the sub- 
ject matter, the court shall dismiss the action." 
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APPEAL FROM ORDERS OF THE UNITED 
STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


PETITION FOR REHEARING 


Come now the appellees, by their counsel, and respectfully peti- 
tion the Court for a rehearing in the above entitled cause and particu- 
larly with respect to the following question: 


Should appellant be permitted to have a trial 
on the issue of decedent's domicile prior toa 
determination of whether or not appellant has any 
interest in decedent's estate? 
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For grounds of this motion appellees say: : 

1. No matter where decedent was domiciled, it will be necessary 
to determine the validity of the property settlement agreement before the 
litigation between the parties can be terminated. Should the agreement 
be found to be valid, appellant would have no interest in the estate and it 
would never be necessary to litigate the issue of domicile because all 
parties in interest would be in agreement that decedent was in fact dom- 
iciled in the District of Columbia. It is only logical to first try the in- 
dispensable issue because by so doing the other issue (that of domicile ) 


may be completely eliminated from the case. 


2. The decision of the Court states in part: "Unless the testator 
was domiciled here, the District Court had no jurisdiction a * * * 
determine the validity of a purported agreement renouncing the widow's 
rights in the estate."" Passing for the moment the question of whether 
the Probate Branch could ever have jurisdiction to try the validity of the 
agreement, § 11-306 of the District of Columbia Code, 1951 Edition, 


provides in part: | 
| 


"Said Court (referring to the District Court) * * * 
shall have cognizance * * * of all cases in law and 
equity between parties, both or either of which shall 
be resident or be. found within said District * + =” 
(Underscore supplied.) 

A proceeding to set aside a contract is, of course, an equity pro- 
ceeding. It thus clearly appears that residence or domicile is not an 
essential element of jurisdiction of the District Court to determine the 
validity of the agreement. The two nominated executors and the other 
principal beneficiary are “to be found" within the District. One of the 
beneficiaries actually resides in the District. All are before the Dis- 
trict Court. The Court suggested at argument that, inthe determina- 

| 
tion of the validity of the agreement, it would be necessary to apply the 
law of the domicile of decedent at the time the agreement was made. 
Should it be shown that the law of Virginia is different from that of the 
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District of Columbia in matters pertinent to the agreement it might be 
necessary to consider incidentally the question of domicile. On the 
other hand, there may be no such difference, in which event no deter- 
mination need be made as to domicile. In any event it is submitted that 
this should not be made a ground for requiring a separate jury trial on 
the issue of domicile (with the possibility of appeal) when such a trial 
might be completely avoided by first litigating the validity of the agree- 


ment. 


3. The decision of the Court herein is in conflict with the 
established principle that where the right of a person to file a caveat is 
in question, that question shall be first resolved before putting the estate 
to the trouble and expense of defending against the caveat. The Mary- 
land Courts have many times so ruled and there are quotations below 


from two of the more important cases. 


In the case of Fry v. Yeatman, 207 Md. 379, 114 A. 2d 621, the 
Court of Appeals of Maryland said: 


"This Court has tested the sufficiency of interest 
to caveat in each case without attempting to formulate 
a general rule to be universally applied. It has, 
however, laid down the firm requirement that the 
Orphan's Court must Satisfy itself that the caveator 
has a right to maintain the proceeding before it 
transmits the issues. The interest sufficient to 


caveat must be found as a fact as a prerequisite to 


the determination of the validity of the will, either by 
the Orphan's Court or by the answer of the jury to 


issues.'' (Unders:.ores supplied.) 
In the case of Reilly v. Dougherty, 60 Md. 276, the Court said: 


"It does not seem reasonable or just to require 
executors and beneficiaries of a will to defend it 
upon the application of any intruder who might choose 
to prefer aright. A long trial might result on the 
validity of a will when the jury might find, in the end, 
that the caveator was without right to make the 
contest. A doctrine which involves such injustice, 
and in some cases the exhaustion of the whole estate, 
upon a hypothetical right only, cannot be sound." 
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In the case of Levine's Estate, 85 N.Y.S. 363 which appellant's 
brief (page 10) characterizes as ''very similar to the one at bar" and 
which involved the right of a husband to caveat his wife's will in the face 
of an ante-nuptial agreement, the Court said: | 

“Respondent's assertions in respect of the ante- 
nuptial agreement are not clear since his affidavit 
indulges mainly in arguments and conclusions. 

He must clarify his factual contentions in respect 


of it within the period allowed hereafter. If any 
factual basis is alleged for attack on the ante- 


nuptial agreement, a hearing of that se arate: | 
Jesus yi iivet be olewee =e" 


Mersch on Probate Practice in the District of > en 8 1934, 
expressly recognizes this principle by providing a form for a preliminary 
hearing on kinship to determine the right of the caveator to question the 
validity of decedent's will in cases where there is a doubt as to such kin- 


ship. 


4. The mere fact that the question of domicile is said to be juris- 
dictional in probate cases furnishes no ground for allowing a person who 
may have no interest in an estate to controvert factual allegations of the 
petition for probate and obtain a trial thereon. Had appellant's answer 
averred that decedent's signature to the will was a forgery, that the will 
had been procured by undue influence or that decedent was of unsound 
mind when he signed the will, this Court would not have required a hear- 
ing on any of the issues thus raised until it had first determined that ap- 
pellant had an interest in the estate. There would seem to be no reason 
to apply a different rule when the issue concerns domicile. The situa- 
tion here presented is not to be confused with the one contemplated by 
Rule 12(h) (2) of the Federal Rules of Civil Procedure wherein anyone 
may be permitted to suggest to the Court that, under the allegations of 
the complaint, the Court has no jurisdiction. (See argument on this 
point at pages 7 and 8 of appellees’ brief.) Admittedly, in this case, 
under the allegations of the petition for probate, the Court had jurisdiction. 


° 


This Court has made clear in West Coast Exploration Company v. McKay, 
93 U.S. Appeals, D.C., 307, 213 F. 2d 582, (cert. den. 74 Sup. Ct. 850) 
that jurisdiction of the subject matter refers to the power of the Court to 
act in cases of the general type of the one presented and has nothing to 

do with the merits of the particular case nor the accuracy or even the 


truth of the allegations of the pleadings. 


The mere status of widow is not sufficient to entitle appellant to 
raise questions when there is doubt as to whether or not She has any 
interest in the estate. In the matter of Levine's Estate, 85 N.Y.S. 363, 
which involved a widower attempting to contest the probate of his deceased 
wife's will, the Court quite properly applied the rule that his interest 


must be determined before he should be permitted to caveat. 


CONCLUSION 


For all these reasons it is respectfully submitted that it is not only 
fair and just but in accordance with established precedent that the pre- 
liminary issue of interestof appellant should be determined before putting 
the estate to the trouble and expense of what may well prove to be fruit- 
less and unnecessary litigation caused by one who has no interest. There 
is nothing at variance with this principle in Shafer v. Children's Hospital, 
___ U.S. App. D.C. =, ~~ =F. 2d __—s decided February 26, 1959. 

In that case the interest of the parties depended solely upon the question 
of domicile. There was therefore no way of determining interest first. 


In our case the determination of domicile will have no bearing whatever 


upon the determination of the question of appellant's interest. 


Should the Court believe that the granting of administration is pre- 
mature until the issue of domicile has been determined, this can be readily 
accomplished by requiring a vacating of the appointment of the executors 
with directions to the lower Court that the validity of the agreement shall 
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first be determined, and, if determined to be invalid, then the issue of 
! domicile shall be tried before the executors are appointed. 
P | 
| 


Respectfully submitted, 


JAMES C. WILKES 


LOUIS H. MANN 


500 Tower Building 
Washington 5, D. C. 


Attorneys for Appellees. 


CERTIFICATE OF GOOD FAITH 


The undersigned hereby certify that the foregoing petition for re- 
hearing is presented in good faith with an honest belief in the validity of 


the arguments therein made and is not presented for delay. 


JAMES C. WILKES 


LOUIS H. MANN 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing petition for rehear- 
ing was delivered to the office of Laidler B. Mackall, Esq. , 1100 
Shoreham Building, Washington 5, D. C., Counsel for ss ie this 
17th day of April, 1959. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,675 


VIRGINIA L. C. LIPSCOMB, : 
_ Appellant, 
v. | 
SAMUEL ROSS LIPSCOMB 


and 
GEORGE M. FOSTER, 


Executors, Estate of William H. Lipscomb, Deceased, 


| Appellees. 


APPEAL FROM ORDERS OF THE UNITED 
STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


ANSWER TO PETITION FOR REHEARING > 


Appellees have petitioned the Court for a rehearing in the above 
entitled cause with respect to the following question: : 
Should appellant be permitted to have a trial 
on the issue of decedent's domicile prior to a 
determination of whether or not appellant has any 
interest in decedent's estate? ! 
It has long been settled in the District of Columbia that a re- 


hearing will be denied when the views and facts upon which it is asked 
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were argued, fully considered and decided at the original hearing. 


Boucher v. Boucher, 1879, 3 MacArthur (10 D.C.) 453. Appellees’ 


petition for rehearing falls squarely within this rule. 


As their first ground, appellees state that it will be necessary to 


‘determine the validity of the property settlement agreement before the 
litigation between the parties can be terminated, regardless of where 


decedent was domiciled, and argue that (Petition, p. 2): 


"Should the agreement be found to be valid, 
appellant would have no interest in the estate and 
it would never be necessary to litigate the issue 
of domicile because all parties in interest would 
be in agreement that decedent was in fact domi- 
ciled in the District of Columbia." 


This is merely a reiteration of the contention made by appellees in 


their brief (Appellees' brief, pages 5-8) and in oral argument, that ap- 


pellant’s standing to present the issue of domicile must be established 


first. The Court made short shrift of this claim (Slip Opinion, p. 2): 


"We think this puts the cart before the horse. 
Unless the testator was domiciled here, the Dis- 
trict Court had no jurisdiction to probate the will, 
determine the validity of its provisions, and deter- 
mine the validity of a purported agreement re- 
nouncing the widow's rights in the estate. The 
issue of domicile is therefore the first issue to be 
decided. The testator's widow has standing to raise 
it. Her signature on a paper of disputed and unde- 
termined validity does not affect that standing." 
| Emphasis added. | 


Appellees next seek to deprecate the significance of the Court's 
recognition at oral argument that the question of domicile is of crucial 
importance in determining the validity of the property settlement agree- 


ment, Since the law of the domicile of decedent at the time the agree- 


ment was made is controlling.. Appellees state (Petition, pp. 2-3): 


"Should it be shown that the law of Virginia is 
different from that of the District of Columbia in 
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matters pertinent to the agreement it might be 

necessary to consider incidentally the question of 

domicile. On the other hand, there may be no 

such difference, in which event no determination 

need be made as to domicile." | 
Suffice it to say that there is a considerable difference between the law 
of Virginia and that of the District of Columbia in matters pertinent to 
the agreement. In Virginia a postnuptial agreement does not bar the 
widow's renunciation of the will, whereas in the District of Columbia, 
such an agreement, if valid, is a bar. Compare Code of Virginia, 1950, 
68 64-13, 64-16 with District of Columbia Code, 1951, § 18-211. 


Again appellees seek to argue that appellant's answer was a 
caveat and that where a caveat is filed the standing of the caveator 
should be resolved as the first order of business. (Petition, p. 3). This 
point was briefed (Appellees' brief, pp. 9-10) and covered in oral argu- 
ment, and presents nothing new. Not only has appellant shown that her 
answer is not a caveat (Appellant's brief, pp. 13-14), but the cases 
cited by appellees as support for their position are in no way germane 
to the case at bar, since the question of testator's domicile was not 
involved in any of them. Furthermore, in neither of the two Maryland 
cases cited was the caveator the surviving spouse brought into the 
litigation by the opposing parties themselves, as here, but rather they 


, | 
were "intruders." ! 


By the same token, appellees' reference to a form in Mersch on 


Probate Practice in the District of Columbia for "preliminary hearing 
on kinship to determine the right of the caveator to question the valid- 
ity of decedent's will in cases where there is a doubt as to such kin- 
ship" (Petition, p. 4) has absolutely nothing to do with the issue at bar, 
since appellant's kinship is not in question and she is not attacking the 
validity of the will. : 
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Finally, appellees’ attempt to reargue their position that appel- 
lant's standing to raise the question of testator'’s domicile should be 
considered first because the 'mere status of widow," when related to 
the controverted property settlement agreement, does not give her 
standing. The short answer is that this Court has squarely held that 
her status as widow does give her standing, the property settlement 
agreement notwithstanding (Slip Opinion, p. 2): 


"The testator's widow has standing to raise it 
[the issue of domicile]." 


CONCLUSION 


Appellees profess a concern for the efficient and orderly admin- 
istration of the judicial process and argue that if appellant is found to 
have no standing then the question of domicile need not be considered. 
They completely overlook the confusion and inefficiency which would 
result if she is found to have standing and subsequently decedent is 
found not to have been domiciled in the District of Columbia. 


Appellees would, for obvious reasons, still prefer "to have the 


cart placed before the horse.'' Their Petition for Rehearing is a 
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transparent attempt to reargue matters which were presented both in 
their brief and at oral argument and which the Court considered fully 


in making its ruling. 


RES <A 


The Petition should be denied. 


Respectfully submitted, 
LAIDLER B. MACKALL 
KARL E. BAKKE 


1100 Shoreham Building 
Washington 5, D.C. 


STEPTOE & JOHNSON Attorneys for Appellant 
1100 Shoreham Building 
Washington, D.C. 


Of Counsel 





CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Answer to Petition 


for Rehearing was mailed, postpaid, to James C. Wilkes and Louis H. 
Mann, Esqs., 500 Tower Building, Washington 5, D. c. ., Counsel for 
Appellees, this 27th day of April, 1959. 


/s/ Laidler B. Mackall 
Laidler B. Mackall 





